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PANAMA  CANAL  TREATIES 


THURSDAY,  JAJsUARY  26,  1978 

United  States  Senate, 
Committee  on  Foreign  Relations, 

Washington.)  D.C. 

The  committee  met,  pursuant  to  notice,  at  10  :07  a.m.,  in  room  4221, 
Dirksen  Senate  Office  Building,  the  Honorable  John  Sparkman  (chair- 
man of  the  committee)  presiding. 

Present :  Senators  Sparkman,  Church,  Pell,  McGovern,  Clark,  Bid- 
en,  Glenn,  Stone,  Sarbanes,  Case,  Javits,  Pearson,  Percy,  Griffin,  and 
Baker. 

The  Chairman.  The  committee  will  please  come  to  order. 

We  have  been  waiting  for  the  majority  leader,  Senator  Robert 
Byrd,  who  is  our  witness  today. 

After  we  hear  from  Senator  Byrd,  we  will  proceed  with  our  other 
business,  which  is  to  mark  up  the  Panama  Canal  treaties. 

Wliile  we  are  waiting  for  the  majority  leader,  if  any  member  of 
the  committee  has  a  statement  he  would  like  to  make,  we  would  be  glad 
to  recognize  him  for  that  purpose. 

Senator  Church.  Mr.  Chairman,  may  I  make  a  suggestion? 

The  Chairman.  Yes. 

committee  procedure 

Senator  Church.  I  understand  that  for  purposes  of  the  markup  this 
morning,  it  will  be  desirable,  if  not  necessary,  for  the  committee  to 
adopt  a  procedure  which  has  been  discussed  by  the  members  and  which 
should  form  the  framework  for  considering  possible  amendments  and 
possible  reservations  to  the  treaties  themselves. 

The  staff  has  prepared  a  list  of  amendments  that  have  been  sub- 
mitted for  the  committee's  consideration.  I  would  suggest  that  we  first 
adopt  the  proposed  procedure  that  will  be  controlling  and  that  this 
would  be  an  opportunity  to  do  that,  while  we  are  waiting  for  Senator 
Byrd.  I  think,  Mr.  Chairman,  that  that  procedure  has  been  set  out 
in  a  statement  that  you  now  have  before  you. 

I  am  wondering  if  you  might  read  that  statement  so  that  the  com- 
mittee might  then  discuss  the  procedure  and  either  adopt  it  or  modify 
it.  as  the  committee  sees  fit. 

The  Chairman.  Let  me  ask  a  question  about  that.  Is  this  the  proce- 
dure which  Senator  Byrd  is  going  to  recommend  ?  He  has  an  interest 
in  the  procedure  and  asked  for  the  privilege  of  coming  before  the 
committee  this  morning. 

Oh.  I  see  Senator  Byrd  is  here  now.  Hello,  Senator. 

Senator  Church.  Since  he  has  arrived,  Mr.  Chairman,  why  don't 
we  just  go  ahead  and  hear  him  first  so  as  not  to  keep  the  leader  waiting. 
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The  Chairman.  As  everyone  knows,  the  committee  is  meeting  this 
morning  to  consider  the  proposed  Panama  Canal  agreements.  In  tliis 
connection  we  are  pleased  to  welcome  here  this  morning  our  distin- 
guished majority  leader.  We  are  always  honored  to  have  him  with 
us  and  are  most  pleased  to  hear  from  him  today. 

Following  the  majority  leader's  presentation,  the  committee  will 
proceed  with  its  markup  of  the  treaties. 

As  I  stated  shortly  before  the  leader  came  in,  if  any  member  wishes 
to  make  a  statement,  we  will  proceed  with  it  after  Senator  Byrd  has 
made  his. 

Senator  Byrd,  we  are  very  glad  to  have  you  here  today  and  look 
forward  to  hearing  from  you. 

Let  me  say  that  we  have  a  copy  of  your  prepared  statement,  and 
that  will  be  printed  in  full  in  the  record  of  the  hearing.  Present  it  as 
you  see  fit. 

STATEMENT  OF  HON.  ROBERT  C.  BYRD,  MAJORITY  LEADER 
OF  THE  U.S.  SENATE  AND  A  SENATOR  FROM  THE  STATE  OF 
WEST  VIRaiNIA 

Senator  Byrd.  Tliank  you,  jNIr.  Chairman  and  membei'S  of  the  com- 
mittee. I  will  not  unduly  detain  the  committee  and  its  work  today. 

I  certainly  want  to  express  my  appreciation  for  the  opportunity 
to  appear  before  the  committee  today. 

I  want  to  commend  you,  Mr.  Chairman,  and  commend  the  members 
of  the  committee  for  the  diligence  of  the  committee  in  giving  such 
extensive  consideration  to  the  treaties  and  to  the  issues  that  are  re- 
lated to  the  treaties. 

The  record  you  have  made  in  your  hearings,  involving  a  wide  range 
of  witnesses,  constitutes  an  invaluable  source  of  information  on  this 
subject  for  the  public  and  for  the  Senate. 

I  particularly  appreciate,  Mr.  Chairman,  the  manner  in  which  you 
and  the  committee  are  responding  to  my  request  in  regard  to  the  tim- 
ing of  the  conclusion  of  your  action  on  the  treaties.  In  my  letter  of 
December  1,  1977,  to  you,  INIr.  Chairman,  I  asked  the  committee  to 
attempt  to  report  the  treaties  by  about  January  25  so  that  the  Senate 
would  be  able  to  move  to  consideration  of  the  treaties  shortly  there- 
after, certainly  in  early  February.  I  am  gratified  that  the  committee 
has  been  able  to  adhere  to  that  schedule. 

MAJORITY  leader's  SUPPORT  FOR  TREATIES 

I  know,  Mr.  Chairman,  tliat  you  and  your  colleagues  are  aware  of 
my  announced  position  in  support  of  the  treaties,  provided  certain 
conditions,  which  I  will  shortly  refer  to  are  met. 

Today  I  want  to  reiterate  that  strong  support.  It  will  not  be  a  pas- 
sive support;  it  will  be  an  active  support.  And,  I  want  to  elaborate  on 
some  of  the  reasons  why  I  belicA^e  that  ratification  is  the  right  step 
to  take. 

SENATORIAL  DEI^GATION  VISIT  TO  PANAMA 

In  reaching  this  decision,  I  have  attempted  to  consider  all  of  the 
relevant  factors  in  an  objective  manner.  An  important  part  of  this 


process  was  the  visit  to  Panama  in  November  by  a  delegation  of  Sen- 
ators which  I  led.  It  was  a  seven-member  Senate  delegation,  and  on 
that  delegation  was  Senator  Sarbanes,  who  is  present.  I  believe  that 
be  was  the  only  member  of  your  committee  on  that  particular  visit. 

I  am  pleased  to  see  that  most  members  of  this  committee  have  also 
visited  Panama  in  recent  weeks. 

I  suspect  that,  as  in  my  own  case,  the  trip  was  of  great  benefit  in 
furthering  your  knowledge  and  understanding  of  the  issues  involved. 

CLARinCATION  OF  I^VO  KEY  POINTS 

Since  I  first  had  the  opportunity  to  review  the  treaties  in  Septem- 
ber, it  has  been  apparent  to  me  that  it  would  be  necessary  to  clarify 
and  guarantee  at  least  two  important  points,  and  that  this  would 
need  to  be  done  in  order  to  gain  public  support  for,  and  Senate  ap- 
proval of,  the  treaties.  I  stated  this  position  as  early  as  last  September. 

The  two  critical  points  as  far  as  I  am  concerned  are : 

One,  the  rights  of  tlie  United  States  to  guarantee  neutral  access  to 
the  canal  at  all  times  beyond  the  year  2000 ;  and 

Two,  expeditious  or  head-of-the-line  passage  for  U.S.  military 
and  auxiliary  vessels. 

STATEMENT    OF    UNDERSTANDING 

I  stressed  to  President  Carter  tlie  importance  of  clarifying  these 
matters,  these  two  points,  before  the  Panamanian  plebiscite  on  the 
treaties  on  October  23.  Some  members  of  this  committee  will  recall  a 
subsequent  meeting  at  the  "VAThite  House  at  which  this  was  discussed. 
Thereafter,  on  October  14,  President  Carter  and  General  Torrijos 
agreed  to  the  statement  of  understanding  clarifying  these  two  impor- 
tant points. 

Our  senatorial  delegation  discussed  this  statement  of  understand- 
ing with  General  Ton-ijos  when  we  were  in  Panama,  as  did  your 
group  and  as  did  the  delegation  led  by  the  distinguished  member  of 
the  committee,  our  distinguished  minority  leader.  Senator  Baker.  Gen- 
eral Torrijos  stated  to  our  delegation  clearly  that  he  subscribed  to  the 
agreement  and  would  be  willing  to  sign  it. 

Furthermore,  it  was  clear  that  the  Panamanian  people  had  been 
fully  infoi-med  about  these  points  before  the  plebiscite,  particularly 
through  the  televised  address  to  the  nation  by  General  Torrijos  on 
October  20,  as  well  as  through  newspaper  accounts.  Our  delegation 
viewed  a  videotape  of  General  Torrijos'  October  address  while  we 
were  in  Panama. 

FORMAL    APPROVAL,    INCORPORATION    OF    STATEMENT    OF    UNDERSTANDING 

In  view  of  all  of  this,  there  should  not  be  any  doubt  about  our 
riglit — and  about  the  recognition  of  that  right  by  the  Panamanians — 
to  defend  the  canal.  However,  because  this  will  be  a  matter  of  impor- 
tance to  future  generations — and  so  that  there  can  be  no  question  about 
the  interpretation  as  enunciated  by  General  Torrijos  and  President 
Carter  in  their  joint  statement — I  have  consistently  taken  the  position 
that  the  substance  of  the  October  14  statement  should  be  formally 


approved  and  incorporated  in  appropriate  language  and  through  the 
proper  parliamentary  technique  by  the  Senate.  Senator  Baker,  the 
minority  leader,  has  expressed  similar  concerns,  and  he  and  I  have, 
upon  several  occasions,  discussed  the  necessity  for  the  Senate  to  take 
some  formal,  positive  action  in  this  regard.  It  is  our  intention  to  con- 
tinue to  work  with  members  of  the  committee  and  with  other  Senators 
that  such  action  is  taken. 

Senator  Baker  and  I  discussed  this  with  some  of  you  recently.  We 
will  continue  to  discuss  it  with  you.  The  committee  is  well  aware  of 
our  position  in  this  regard. 

CX)XSTRUCTI0N   OF   CANAL   TS   MONUIMENTAL  ACHEEATEMENT 

Like  most  Americans,  I  take  great  pride  in  the  Panama  Canal.  It 
represents  a  monumental  achievement.  Even  in  today's  space  age  it 
remains  one  of  history's  outstanding  engineering  feats.  As  David 
McCullough,  who  testified  before  you  a  few  days  ago  wrote  in  "The 
Path  Between  the  Seas,"  the  creation  of  a  water  passage  across 
Panama  was  one  of  the  supreme  human  achievements  of  all  time,  the 
culmination  of  a  heroic  dream  of  400  years  and  of  more  than  20  years 
of  phenomenal  effort  and  sacrifice. 

However,  while  taking  justifiable  pride  in  the  role  that  the  United 
States  played  in  constructing  and  operating  the  canal,  we  must  also 
try  to  imderstand  the  pride  and  the  aspirations  of  the  Panamanians. 
It  is  their  nation — their  nation,  not  ours,  it  is  not  my  State  of  West 
Virginia — that  is  bisected  by  a  strip  of  land  and  water  controlled  by 
a  foreign  jwwer.  It  is  their  country  that  is  bisected  by  the  Canal  Zone. 

DELEGATION    TRIP    TO    PANAMA 

One  of  the  benefits  of  traveling  to  Panama  was  the  opportunity 
not  only  to  see  things  on  a  firsthand  basis,  but  also  to  hear  the  views 
of  the  Panamanians.  The  trip  of  my  delegation  to  Panama  certainly 
heightened  my  awareness  of  how  the  Panamanians  feel,  of  how  Amer- 
ican businessmen  feel  who  are  in  Panama,  of  how  Americans  who  are 
living  in  Panama  feel,  and  of  how  Americans  who  live  in  the  Canal 
Zone  feel. 

We  met  with  people  who  are  opposed  to  and  supportive  of  the 
treaty.  We  met  with  the  opposition  lawyers  group.  We  met  with  stu- 
dents. We  met  with  Panamanian  Government  officials  and  with  our 
own  Government  officials.  We  tried  to  ^et  a  firsthand  basic  viewpoint 
from  as  many  sources  as  possible — ^both  pro  and  con. 

Our  discussions  with  Panamanians,  as  well  as  with  U.S.  citizens, 
served  as  a  reminder  that  the  13  years  of  negotiations  under  Republi- 
can and  Democratic  administrations  which  led  to  the  treaties  involved 
a  two-sided  process,  attempting  to  reconcile  the  interests  of  both 
nations. 

During  the  period  since  the  treaties  were  signed.  I  have  been  im- 
pressed by  the  good  faith  exliibited  by  the  Panamanians.  Panama's 
interests  and  our  own  interests  are  closely  interwoven.  And,  after 
visiting  Panamja,  I  am  more  hopeful  and  more  confident  about  that 
coimtry's  future  political  direction,  particularlv  if  the  Senate  ap- 
pro^-es  these  treaties,  and  if  they  are  ratified  by  the  President. 


HUMAN    RIGHTS,    CIVIL    LIBERTIES    IN    PANAMA 

Tlie  senatorial  delegation  of  which  I  was  a  member  expressed  some 
strong  concerns  to  General  Torrijos  about  human  rights  and  civil 
liberties  in  Panama.  Senator  Sarbanes,  in  particular,  Senator  Metzen- 
baum,  and  Senator  Riegle  were  among  those  who  expressed  these 
concerns.  General  Torrijos  pledged  to  that  delegation  that  steps  would 
be  taken  to  abrogate  certain  repressive  laws,  including  those  wliich 
had  limited  the  nght  of  assembly  and  had  provided  for  summary 
trial  and  detention. 

He  has  subsequently  informed  me  that  these  laws  have  been  abro- 
gated, and  that  action  is  being  taken  to  insure  greater  press  freedom 
as  well. 

POLITICAL  CONSEQUENCES  OF  SENATE  VOTE 

Mr.  Chairman,  I  have  tried  to  focus  my  own  analysis  of  the  treaties 
on  one  basic  question  and  I  stated  this  in  Panama.  May  I  say,  paren- 
thetically, that  there  is  no  political  mileage  for  any  U.S.  Senator  in 
voting  for  these  treaties.  Any  Senator  who  votes  for  these  treaties,  in 
my  judgment,  will  have  some  of  the  political  skin  taken  off  his  politi- 
cal nose.  And,  that  is  true  in  the  State  of  West  Virginia  as  elsewhere. 

SERVING  U.S.  BEST  INTERESTS 

But  I  believe  that  as  people  become  better  informed  concerning  the 
history  of  the  treaties,  the  content  of  the  treaties,  and  the  implications 
upon  future  relations  with  other  countries,  particularly  Latin  Ameri- 
can countries,  of  ratification  of  the  treaties — or,  on  the  other  hand, 
rejection  thereof — I  believe  that  a  well-informed  public  will  see  that 
the  treaties  in  the  long  run  are  in  the  best  interests  of  the  United 
States. 

This  has  been  the  basic  question  on  which  I  have  tried  to  focus,  and 
I  believe  that  my  delegation  felt  the  same.  "Wliat  is  in  the  best  inter- 
ests of  the  United  States?  Is  ratification  of  the  treaties  in  the  best 
interests  of  the  United  States  ? 

I  have  concluded  that  the  weight  of  the  evidence  argues  convincingly 
tliat  approval  and  ratification  of  the  treaties  are  in  the  best  interests  of 
the  United  States.  Indeed,  these  treaties  better  protect  our  long-term 
interests  than  does  the  1903  Hay-Bunau-Varilla  Treaty,  which  was 
never  signed  by  any  Panamanian. 

Panamanians  have  long  resented  that  treaty  and  the  unusual  cir- 
cumstances under  which  it  was  concluded. 

The  new  treaties  would  provide  Panama  with  a  greater  stake  in  the 
canal  and  thus  a  stronger  interest  in  its  efficient  and  unimpeded 
operation. 

VULNERABILITY   OF  CANAL  FACILITIES 

I  believe  that  those  of  us  who  have  been  to  the  canal  are  aware  of 
the  potential  vulnerability  of  many  of  the  canal  facilities.  I  was  par- 
ticularly impressed  by  the  obvious  vulnerability  of  the  facilities  to 
sabotage,  to  terrorist  activity,  to  guerrilla  action.  This  was  particu- 
larly apparent  during  our  helicopter  overflight  of  the  canal.  The  poten- 
tial threats  cannot  be  overlooked. 
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However,  under  these  treaties  the  United  States  would  retain  a 
high  degree  of  control  over  the  canal  through  the  end  of  this  century, 
as  well  as  defense  rights  thereafter.  We  will  have  the  right  to  take 
action  against  any  aggression  or  threat  directed  against  the  canal,  or 
the  peaceful  transit  of  vessels  through  the  canal,  after  the  year  2000. 

This  must  be  made  clear  by  the  U.S.  Senate  as  it  acts  on  the  approval 
of  these  treaties. 

In  my  view,  these  treaties  are  the  best  means  of  assuring  continued 
access  to  and  use  of  the  canal — and  that  should  be  our  primaiy  concern. 

U.S.    MILITARY   SUPPORT   FOR   TPJEATIES 

I  have  been  particularly  impressed  by  the  testimony  of  our  top- 
ranking  military  officers  in  support  of  the  treaties.  The  men  who  are 
responsible  today — not  yesterday,  not  50  years  ago — but  those  who  are 
responsible  today  for  the  defense  of  this  country  support  these  treaties. 
The  Joint  Chiefs  of  Staff  have  pointed  out  that  the  strategic  value  of 
the  canal,  is  in  its  use,  in  keeping  it  open.  That  is  more  easily  assured 
if  we  enjoy  cooperation  and  good  will  from  the  Panamanians,  rather 
than  confrontation  with  Panama  or  resentment  on  the  part  of  the 
Panamanians. 

Although  we  want  to  maintain  ready  access  to  the  canal,  there  have 
been  significant  changes  and  advances  in  alternative  modes  of  trans- 
portation in  recent  years.  Further,  our  giant  aircraft  carriers,  as  well 
as  the  largest  cargo  ships  and  the  new  supertankers,  are  too  big  to 
transit  the  canal. 

RATIFICATION    AFFECT    ON    U.S./lATIN   AMERICAN   RELATIONS 

]Mr.  Chairman,  I  know  the  committee  has  looked  at  all  as[)ects  of 
the  treaties,  as  I  have  endeavored  to  do.  They  rank  among  the  foremost 
international  issues  of  our  time.  The  committee's  action  will,  I  believe, 
affect  the  course  of  international  relations  with  Latin  America  for 
many  years. 

I  hope  the  committee  will  conclude  that,  in  the  final  analysis,  these 
treaties  are  true  to  our  own  national  values,  and  that  ratif\'ing  them 
will  be  consistent  with  our  role  as  a  leader  among  nations.  Approval 
of  the  treaties  is  particularly  important  for  our  future  relations  with 
Latin  America  and  should  open  a  new  era  of  mutual  trust  and  coopera- 
tion in  inter-American  relations. 

In  discussions  with  representatives  of  Colombia  and  Venezuela,  I 
have  found  that  they  are  very  supportive  of  the  treaties. 

INCREASED   COMMUNIST   INFLUENCE   AS   RESULT   OF   RATIFICATION 

It  has  been  claimed  by  some  that  approval  of  the  treaties  would  give 
rise  to  increased  Communist  influence  in  Panama.  In  my  judgment, 
just  the  opposite  is  true.  The  best  way  to  prevent  increased  Commu- 
nist influence  is  to  approve  the  treaties.  Our  failure  to  do  so  would 
almost  certainly  give  renewed  impetus  to  extremist  elements  on  the 
right  and  on  the  left-  in  the  area  and  would  open  the  way  for  greater 
Soviet  and  Cuban  involvement. 

As  I  mentioned  earlier,  Panama's  history'  is  closely  interwoven  with 
our  own.  I  believe  that  the  Panamanians  desire  friendly  relations  with 


us.  That  is  their  natural  inclination.  These  treaties  offer  the  best  way 
to  assure  good  relations  between  our  nations  and  to  discourage  the 
rise  of  communism  in  that  area. 

COMMITTEE   GUIDANCE   TO    SENATE 

In  closing,  Mr.  Chairman,  I  want  to  express  the  hope  that  the 
cormnittee,  in  its  recommendations  to  the  Senate,  will  provide  guidance 
for  the  Senate  as  to  how  the  Senate  might  best  meet  the  concerns  that 
many  of  us  have  about  the  treaties,  without  creating  the  necessity  for 
reopening  the  negotiations,  and,  I  would  hope,  without  creating  the 
necessity  for  another  plebiscite  in  Panama.  That  could  be  a  situation 
fraught  with  danger  and  uncertainty,  and  could  undercut  all  that  has 
been  done  to  move  us  toward  a  successful  resolution  of  the  matter. 

Mr.  Chairman,  the  Panama  Canal,  as  David  McCullough  has  writ- 
ten, is  an  expression  of  that  old  and  noble  desire  to  bridge  the  divide, 
to  bring  people  together.  Certainly,  the  canal  has  clone  this  in  many 
respects.  Now,  however,  the  time  has  come  to  bridge  the  divide  between 
Panama  and  the  United  States,  and  for  the  two  nations  to  work  to- 
gether in  seeing  that  the  canal  continues  to  serve  the  people  of  the 
United  States  and  Panama  and  the  world. 

I  thank  you,  Mr.  Chairman. 

COMMENDATION    OF   WITNESS 

The  Chairman.  Thank  you,  Senator  Byrd.  That  was  a  very  full, 
fine,  and  clear  statement  on  this  matter.  We  do  appreciate  it  very 
much. 

You  know,  of  course,  that  most  of  the  members  of  this  committee 
have  spent  considerable  time  in  Panama.  I  am  sure  that  your  statement 
recalls  to  them  their  own  experiences  in  connection  with  seeing  the 
country,  seeing  the  people,  talking  with  them,  and  getting  all  of  the 
information  that  they  could  get. 

I  think  that  the  committee  and  other  interested  Senators  who  have 
gone  there  on  their  owm  have  done  a  very  fine  job.  We  appreciate  the 
manner  in  which  you  presented  this  to  us. 

Senator  Church.  Thank  you,  Mr.  Chairman. 

Senator  Church,  do  you  have  any  questions  or  comments  ? 

CONSENSUS   CAN   GROW   OUT   OF   CONFUSION 

I  would  just  like  to  say  that  the  past  few  months  do  demonstrate 
how  consensus  can  grow  out  of  confusion. 

Senator  Byrd  will  remember  that  when  we  opened  our  hearings  on 
the  canal  treaties,  the  first  serious  controversy  that  erupted  was  over 
differing,  or  seemingly  differing,  interpretation  on  two  crucial  provi- 
sions :  the  neutrality  of  the  canal  in  the  future  and  our  right  to  prefer- 
ential use  of  the  canal  in  time  of  need. 

That  led  to  the  Torrijos-Carter  communique  and  to  statements 
that  a  number  of  Senators  made  afterward,  that  the  substance  of  tliat 
communique  must  be  incorporated  into  the  treaties. 

I  think,  Senator  Byrd,  that  you  have  played,  along  with  Senator 
Baker,  an  extraordinarily  constructive  role  in  developing  this  con- 
sensus. I  notice  in  the  agenda  before  the  committee  today  that  Senator 
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Dole,  Senator  Hollings,  and  Senator  Bentsen  have  proposed  amend- 
ments that  would  accomplish  this  objective.  I  have  proposed  the 
same  amendments,  trying  to  track  most  closely  the  exact  language  of 
the  communique,  so  that  it  can  never  be  said  afterward  that  the  pleb- 
iscite was  somehow  insufficient  because  the  change  that  was  made 
subsequently  required  some  new  type  of  ratification  that  never  oc- 
curred. 

Senator  Btrd.  Yes ;  exactly. 

Senator  Church.  So,  I  have  tried  to  follow  the  language  most 
exactly. 

But  the  idea  is  one  that  a  consensus  have  formed  around.  I  noticed 
Senator  Percy  yesterday  speaking  to  the  same  subject.  I  believe  that 
this  committee  can  formulate  a  proposed  amendment  or  two  amend- 
ments to  the  provisions  of  the  treaties,  tracking  the  communique  as 
exactly  as  possible,  and  that  we  can  then  have  that  matter  voted  on  in 
the  Senate  so  that  every  Senator  will  have  an  opportunity  to  go  on 
record  in  connection  with  these  two  crucial  points. 

Senator  Btrd.  I  think  that  would  be  very  desirable,  Senator  Church. 

Senator  Church.  I  certainly  believe  that  a  consensus  is  forming,  and 
I  just  want  to  pay  tribute  to  you.  Senator  Byrd,  and  to  Senator  Baker 
for  the  bipartisan  coalition  that  has  formed  behind  this  method  of 
dealing  with  these  two  critical  provisions  of  the  treaties.  I  think  that 
it  opens  the  way  for  the  Senate  to  ratify  the  treaties.  Certainly,  without 
these  amendments,  I  could  not  have  supported  the  treaties ;  with  them 
I  can.  I  commend  you,  I  commend  Senator  Baker,  and  I  commend  all 
other  Senators  who  participated  in  forming  this  consensus. 

Senator  Byrd.  I  thank  you.  Senator  Church,  and  I  thank  you,  Sena- 
tor Sparkman. 

The  Chairman.  Senator  Case,  do  you  have  a  statement  ? 

Senator  Case.  Thank  you,  Mr.  Chairman.  M}''  statement  really  is  a 
reiteration  of  what  has  been  said  already. 

Matters  of  this  kind  don't  just  spring  out  of  the  air.  Very  careful 
consideration  has  been  given,  iDoth  to  the  substance  and  to  the  manner 
of  proceeding  with  consideration  of  the  treaties,  Mr.  Chairman,  as  we 
all  know,  and  this  has  been  deveolped  in  the  course  of  several  weeks,  and 
particularly  in  the  last  few  days.  Ithink  a  beautifully  coordinated  and 
wisely  planned  procedure  has  been  developed,  which  is  proceeding, 
I  am  glad  to  see,  according  to  schedule. 

I  com])letely  concur  with  what  has  been  proposed  and  what  has 
been  said,  and  I  wish  no  longer  to  delay  the  culmination  of  this,  I 
think,  very  fine  eiTort. 

Senator  Byrd.  Thank  you.  Senator  Case. 

Tho  Chatrmax.  Senator  Pell. 

Senator  Pell,.  Thank  you,  Mr.  Chairman. 

PROCEDURE,   TIMING   FOR   SENATE   CONSENT 

I  have  no  questions  and  no  real  statement  except  to  say  that  I  hope 
this  procedure  would  not  become  a  precedent.  I  recogTiize  the  political 
iuiporatives  that  call  for  every  Member  of  the  Senate  to  vote  in  order 
to  show  his  position  to  his  own  constituents  on  this  matter.  But  I 
would  hope  that  as  a  general  rule,  the  Foreign  Relations  Committee 
would  not  adopt  as  a  procedure  the  idea  of  recoinmending  actions  to 
bo  talcen  by  the  Senate;  and  that  when  the  political  imperatives  are 
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not  quite  so  compelling,  we  would  revert  to  our  normal  pi-ocedure.  I 
also  lioi)e,  with  all  respect  to  the  majority  leader,  that  we  don't  move 
too  quickly,  because  as  I  mentioned  to  General  Torrijos,  if  we  had  a 
plebiscite  'in  the  United  States,  it  would  not  be  2  to  1  against  the  trea- 
ties, but  substantially  more,  as  compared  to  his  2-to-l  vote  for  the 
treaties. 

I  think  we  need  a  little  time  to  further  elucidate  some  of  these  points 
and  to  educate  the  people,  to  have  a  little  debate.  If  this  were  whisked 
through,  I  think  the  American  public  would  feel  a  little  bit  short- 
changed. 

Senator  Bted.  May  I  respond  briefly,  Mr.  Chairman  ? 

The  Chairman.  Of  coui^se. 

Senator  Byrd.  On  your  firet  point,  this  will  not  be  a  precedent.  The 
committee  has,  on  occasion,  in  previous  years  reported  treaties  favor- 
ably, with  recommendations  that  the  Senate  take  certain  actions  along 
certain  lines,  so  you  would  only  be  following  that  same  procedure. 

On  the  second  point,  the  debate  on  the  treaties  will  not  be  hurried 
in  the  Senate.  I  think  it  is  important  that  we  get  the  treaties  before 
the  Senate  and  let  the  debate  start.  But  I  am  not  inclined  to  pi-ess  for 
hasty  action  on  them.  I  think  they  need  to  be  thoroughly  debated,  over 
a  reasonable  length  of  time,  and  you  have  my  assurances  on  that. 

The  Chairman.  Senator  Javits. 

U.S.    SHIFT   IN    SENTIMENT 

Senator  Javits.  I  would  like  to  join  with  my  colleagTies,  Senator 
Byrd,  in  saying  to  you,  though  perhaps  in  a  slightly  differentway, 
that  I  believe  within  the  last  6  weeks  there  has  been  a  glacial  shift  of 
sentiment  in  this  country,  and  the  chances  for  the  approval  of  these 
treaties  are  better  than  50  percent  now.  I  think  you  and  Howard  Baker 
had  a  great  deal  to  do  with  that  shift,  as  well  as,  I  think,  does  the  very 
hard  work  done  by  us  and  by  those  who  went  to  Panama,  notwith- 
standing always  the  slight  amount  of  sneering  that  goes  on  about  these 
trips.  The  fact  is  that  many  of  our  Members  went  down — I  tliink  over 
30 — and  this  convinced  them.  I  can  testify  for  myself  with  long  ex- 
perience with  Latin  America  that  certainly  in  the  nortJiem  tier — in 
Venezuela,  Colombia,  Ecuador — and  somewhat  in  the  southern  tier  as 
well — but  essentially  in  the  northern  tier — we  were  in  for  great  trou- 
ble if  we  didn't  make  a  new  deal  with  Panama.  As  it  takes  two  to  make 
a  deal,  we  had  to  do  some  things  which  we  may  not  have  liked  but 
which  were  not  all  that  awful  in  terms  of  final  results. 

There  is  one  key  question  to  me,  and  I  would  like  to  know  how  you 
feel  about  it. 

incorporation  of  statement  of  understanding 

I  simply  accept  the  fact  that  we  will  effectively  incori^orate  in  the 
treaties  the  Carter-Torrijos  agreement,  and  we  may  do  some  other 
things  about  interpretation.  There  are  some  problems  about  things 
such  as  taking  over  police  activities.  The  zonians  are  very  restless, 
and  it  is  going  to  take  very  capable  handling  to  make  them  feel  that 
they  are  not  simply  going  to  be  ridden  over,  bearing  in  mind  the  fact 
that  it  is  so  easy,  and  hmnan,  after  years,  just  to  assume  that  this  is 
the  way  the  Lord  ordained  it — which  of  course,  it  is  not. 
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UNITED  STATES-PANAMANIAN  OBLIGATIONS  UNDER  TREATIES 

I  am  concerned  about  your  understanding  of  the  obligation  of  the 
United  States  to  keep  the  canal  open  and  working  until  the  year  2000. 
I  don't  thinl<:  that  is  very  clear  from  these  treaties,  and  I  have  asked 
the  Stat«  Department  for  its  interpretation.  That  is  my  first  question. 

My  second  question  is,  what  about  Panama?  Does  it  have,  as  you 
see  it,  the  obligation  of  keeping  the  canal  open  and  working? 

Bear  in  mind  that  we  are  a  veiy  powerful  country  and  if  we  have 
to,  we  can  take  a  loss.  Bear  in  mind  also  that  the  Panamanians  may 
not  be  able  to  take  a  loss  and  may  look  for  some  help  from  us  or  others 
which  we  don't  have  to  grant.  No ;  we  have  no  obligation  to  support 
them. 

But,  do  you  feel  there  is  an  obligation  by  us  to  the  year  2000  and 
by  Panama  after  2000 — separating  the  questions,  if  you  wish — to  con- 
tinue the  canal,  not  only  neutral  and  efficient,  but  in  operation? 

Senator  Btrd.  Senator  Javits,  I  do  interpret  the  treaties  in  that 
fashion.  We  do  have  a  responsibility  and  we  will  keep  the  canal  op- 
erating. I  think  that  the  management  and  control  and  operation  of  the 
canal  under  the  United  States  has  been  one  of  great  efficiency,  and  it 
will  continue  to  be.  Under  the  treaties,  the  United  States  will  train 
the  Panamanians.  Of  the  employees,  75  percent  now  are  Panamanian. 
Those  skilled  positions  for  which  training  has  to  be  provided  to  the 
Panamanians  are  recognized,  and  the  United  States  will  move  in  that 
direction  gradually. 

Of  course,  the  Panama  Canal  is  the  primary  natural  rcvsource  of 
the  Panamanians.  It  is  in  their  economic  interests  that  that  canal 
continue  after  the  year  2000  to  be  efficiently  operated,  that  it  be  kept 
open.  As  they  gain  a  greater  stake  in  the  canal,  I  do  not  have  the 
slightest  doubt — ^not  the  slightest  doubt — but  that  they  will  regard  this 
as  a  solemn  duty  and  an  economic  necessity  and  I  thinly  that  the 
Panama  Canal  Treaty  recognizes  that. 

After  the  year  2000,  they  will  be  in  full  control  and  it  will  be  a 
natural  resource  that  they  can  economically  benefit  from,  as  they  have 
never  benefited  from  justly  heretofore.  I  think  that  all  the  motivation 
will  be  there  after  the  year  2000  for  their  continued  operation  and  con- 
trol of  that  canal  in  an  efficient  manner.  It  would  be  very  detrimental 
to  them,  to  their  economy,  and  to  the  economy  of  Latin  America  if 
that  were  not  to  be  the  case,  and  I  am  confident  that  they  recognize 
that. 

Senator  Javits.  I  have  just  one  other  question. 

INTERFERENCE   WITH   INTERNAL   AFFAIRS    OF   PANAMA 

Inherent  in  the  Carter-Torrijos  agreement,  which  gives  us  the  right 
to  act  to  protect  the  neutrality  of  the  canal,  including  use  of  military 
means,  it  is  also  stated  that  we  will  not  interfere  with  the  "internal 
affairs"  of  Panama.  I  recognize,  however,  that  a  threat  to  the  canal 
could  come  from  Panama.  Are  you  satisfied  that  we  can  keep  those 
eggs  unscrambled?  In  other  words,  are  you  satisfied  that  we  can  act, 
even  respecting  a  threat  from  Panama  itself  by  military  means,  and 
yet  not  interfere  in  the  internal  affairs  of  Panama  ? 

Senator  Byrd.  Yes. 
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I  have  no  doubt — not  the  slightest — that  the  United  States  can, 
acting  under  its  own  constitutional  processes,  do  that.  I  see  no  problem 
with  the  verbiage.  I  don't  think  it  would  ever  be  an  intention  of  the 
United  States  to  intervene  in  the  internal  affairs  of  Panama. 

But,  the  correct  interpretation  is  that  the  two  countries  shall,  in 
accordance  with  their  respective  constitutional  processes,  defend  the 
canal  against  any  threat — any  threat — to  the  regime  of  neutrality, 
and  consequently  shall  have  the  right  to  act  against  any  aggression, 
any  threat — that  means  internal  or  external— directed  against  the 
canal  or  against  the  peaceful  transit  of  vessels  through  the  canal. 

The  words  "territorial  integrity"  or  the  "political  independence  of 
Panama"  I  do  not  think  should  be  confused  with  a  necessary  act  of  the 
United  States  to  carry  out  its  responsibilities  under  that  treaty  to  keep 
that  canal  open.  "Territorial  integrity"  or  violation  thereof  to  me 
means  the  annexation  of  territory.  Certainly  the  United  States  would 
have  no  desire  to  annex  territory. 

I  would  interpret  that  phrase  in  that  manner,  so  I  see  no  contra- 
diction in  terms.  Senator  Javits. 

Senator  Javits.  May  I  phrase  that,  then,  Senator  Byrd,  because  this 
has  great  importance  coming  from  you. 

Is  it  your  understanding.  Senator,  that  the  United  States  may  act, 
including  military  action,  to  protect  the  neutrality  and  operation  of 
the  canal  after  the  year  2000,  and  so  long  as  that  action,  including  the 
forces  used,  the  methods  used,  the  timing,  has  as  its  purpose — and  the 
purpose  is  related  to  the  means  used — to  keep  the  canal  open  and  neu- 
tral, and  that  will  not  be  considered  an  interference  with  the  territorial 
integrity  or  the  independence  of  Panama  ? 

Senator  Byrd.  I  subscribe  to  that  statement,  Senator  Javits.  I  don't 
have  the  slightest  doubt  that  we  have  that  right.  We  will  have  that 
right  in  accordance  with  the  treaties,  especially  when  the  Senate  in- 
corporates into  those  treaties  by  some  parliamentary  technique,  the 
statement  of  understanding  between  the  two  leaders  of  the  two  states. 

This  is  very  clear  to  me  and  I  have  absolutely  no  problem  with  it.  In 
accordance  with  our  constitutional  processes,  the  United  States  shall 
have  the  right  to  act.  It  doesn't  say  how.  But  we  have  the  right  to  act, 
to  take  whatever  action  is  necessary,  against  any  aggression — not  just 
against  external  aggression;  but  against  any  threat,  not  just  an  ex- 
ternal threat — against  any  aggression  or  threat  that  is  directed  against 
the  canal  or  against  the  peaceful  transit  of  vessels  through  the  canal. 

Senator  Javits.  Thank  you,  Senator  Byrd,  very  much. 

Senator  Case.  Would  the  Senator  yield? 

Senator  Javits.  I  am  finished.  Please  go  ahead. 

PANAMANIAN  UNDERSTANDING  OF  CANAL  NEUTRALITY  PROVISION 

Senator  Case.  And  that  right  is  understood  by  the  people  of  Panama 
in  the  Senator's  judgment  in  the  circumstances  that  have  transpired 
since  the  proposal  was  made  ? 

Senator  Byrd.  I  have  not  the  slightest  doubt. 

Senator  Case.  I  think  that  is  very  important. 

Senator  Byrd.  That  is  important,  and  I  stated  to  the  President  that 
is  was  very  important  that  a  statement  of  clarification  be  made  before 
that  plebiscite  so  that  the  Panamanians,  in  voting  in  that  plebiscite. 


12 

would  know  what  they  were  voting  on.  Our  delegation,  wlien  it  was 
there,  saw  the  videotape  in  which  General  Torrijos  said  to  the  moder- 
ator of  the  program,  "You  read  the  statement."  The  moderator  read 
the  statement,  and  General  Torrijos  stated  at  that  time,  prior  to  the 
plebiscite,  that  he  could  have  signed  the  statement  and  that  he  should 
have  signed  it,  but  that  he  was  afraid  it  would  have  been  misinter- 
preted. 

So,  this  was  clearly  understood  by  the  Panamanian  people  because  it 
was  made  indubitably  clear  by  General  Torrijos  prior  to  that  vote. 

Senator  Javits.  Mr.  Chairman,  I'm  sorry,  but  I  have  one  further 
question  which  arises  out  of  this,  and  then  I  will  be  finished. 

Senator,  you  said  in  your  statement,  "And  I  would  hope,  without 
creating  the  necessity  for  another  plebiscite  in  Panama."  That  relates 
to  this  matter  we  just  discussed. 

Even  if  it  required,  in  the  judgment  of  the  Panamanian  Government, 
another  plebiscite,  do  you  still  want  this  ? 

Senator  Byrd.  I  still  want  incorporated  into  the  treaty  or  into  the 
resolution  of  ratification  whatever  parliamentary  technique  would  be 
effective  and  would  be  clear.  I  think  that  is  imperative. 

Senator  Javits.  I  do,  too.  Thank  you. 

The  Chairjman.  Senator  Pell. 

Senator  Pell.  Thank  you,  but  nothing  else. 

The  Chairman.  Senator  Clark. 

Senator  Clark.  Thank  you,  Mr.  Chairman.  I  do  think  I  have  nothing 
further  to  add  to  what  has  been  said.  I  ask  that  my  prepared  statement 
be  put  in  the  record  at  this  point.  I  simply  would  say  that  I  intend  to 
join  with  Senator  Church  and  others  in  cosponsoring  the  amendment 
which  would  incoi-porate  the  Torrijos-Carter  agreements  and,  if 
adopted,  to  certainly  support  the  treaties. 

The  Chairiman.  That  will  be  done. 

[Senator  Clark's  opening  statement  follows.] 

Prepared  Statement  of  Senator  Dick  Clark 

Mr.  Chairman,  I  would  like  to  join  my  colleagues  in  expressing  a  coui>le  of 
personal  thoughts  about  the  Panama  Treaties  we  are  about  to  begin  marking  up 
today,  and  in  particular  to  explain  why  I  have  joined  with  Senator  Church  and 
others  in  proposing  two  amendments  to  the  Treaty  on  Neutrality. 

From  the  beginning  of  our  consideration  of  these  treaties,  I  have  been  guided 
by  two  basic  convictions. 

First,  that  on  balance  it  was  morally  and  politically  necessary  to  change  the 
existing  treaty  relationship.  No  one  familiar  with  the  rather  bizarre  circum- 
stances under  which  the  1903  treaty  came  into  existence,  nor  cognizant  of  the 
changed  nature  of  the  international  world  around  us  since  then,  can  seriously 
expect  that  the  arrangements  provided  for  in  that  treaty  could  be  maintained 
today.  Four  American  Presidents,  two  of  them  Democrat  and  two  Republican, 
have  agreed  with  this,  and  have  conducted  negotiations  with  Panamanian  govern- 
ments looking  towards  a  new  arrangement. 

Secondly,  I  have  always  believed  that  the  new  arrangement  must  itself 
achieve  two  objectives.  It  must  create  the  conditions  under  which  the  Canal  will 
be  run  efficiently  and  impartially,  open  and  secure  to  the  free  transit  of  all  na- 
tions of  the  world  exactly  as  the  United  States  has  run  the  canal  these  many 
years.  We  can  truly  be  proud  of  our  record  in  this  respect.  And  it  must  contain 
provisions  whereby  if  for  any  reason  the  i)rovisions  designed  to  achieve  that  end 
should  fail,  the  United  States  would  be  in  a  position  to  take  the  necessary  action 
to  restore  the  Canal  to  efficient  and  neutral  operation. 

Mr.  Chairman,  in  my  judgment  the  Panama  Canal  Treaty  achieves  this  first 
objective.  The  provisions  for  an  orderly  transfer  of  jurisdiction  and  the  gradual 
turnover  of  control  by  the  year  2000  are  reasonable  and,  do  promise  to  create 
the  framework  for  an  orderly  turnover  of  the  Canal  operation  to  Panama. 
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Originally  I  also  tended  to  feel  that  tJie  Neutrality  Treaty  achieved  my  second 
objective,  that  of  guaranteeing  that  if  for  any  reason  the  "regime  of  neutrality" 
were  violated,  the  U.S.  would  have  a  right  recognized  under  international  law 
to  take  whatever  measures  we  felt  necessary.  And,  on  a  somewhat  lesser  point, 
I  thought  the  right  of  expeditious  passage  was  reasonably  assured  in  the  Article 

VI. 

This,  in  any  case,  was  what  our  negotiators  and  the  Administration  assured  us. 
I  listened  carefully  as  Secretary  of  State  Vance  told  us  categorically  that  Article 
IV  "means  that  there  is  no  limit  under  the  treaty  on  the  freedom  of  the  United 
States  to  assure  permanently  the  canal's  neutrality."  Regarding  the  expeditious 
passage  language  of  Article  VI,  Secretary  Vance  told  us  that  "it  means,  as  I 
understand  it,  that  our  ships  can  go  to  the  head  of  the  line."  Other  adminis- 
tration witnesses  interpreted  these  provisions  in  virtually  the  same  manner. 

However,  my  confidence  in  the  application  of  these  provisions  was  shaken  by 
the  contradictory  interpretations  of  these  passages  made  publically  by  the 
Panamanian  negotiator,  Escobar  Bethancourt.  He  was  obviously  reading  these 
provisions  quite  differently  from  the  inten^retation  offered  by  U.S.  officials. 

Largely  as  a  response  to  the  Committee's  concerns  about  these  contradictions, 
President  Carter  and  General  Torrijos  met  in  an  effort  to  clarify  the  differences. 
The  result  was  the  famous  "Statement  of  Understanding"  of  October  14th.  With- 
out quoting  it  here,  let  me  just  say  that  I  find  that  on  both  counts — the  right  of 
protecting  the  regime  of  neutrality  and  the  right  of  expeditious  passage — the 
understanding  clarified  ambiguities  and  eased  my  concerns.  The  language  is  clear 
as  to  the  U.S.  unilateral  right  to  intervene  to  maintain  the  regime  of  neutrality, 
and  the  right  in  an  emergency  to  "go  to  the  head  of  the  line." 

But  the  Understanding  did  not  fully  resolve  my  problem,  because  it  was  diffi- 
cult to  assess  its  legal  impact.  I  shared  the  concern  of  those  who  questioned 
whether  an  unsigned  memorandum  between  the  two  Heads  of  Government  would 
carry  the  same  weight,  if  challenged,  as  the  treaty  text  itself. 

For  that  reason  I  concluded  that  the  best  method  of  guaranteeing  that  this 
acceptable  interpretation  of  two  key  passages  is  fully  recognized  under  interna- 
tional law  would  be  to  include  it  in  the  text  of  the  treaty.  And  that  is  the  intent 
of  these  two  amendments  which  do  no  more — and  no  less— than  incorporate  the 
language  of  what  President  Carter  and  General  Torrijos  agreed  to  into  the  text 
of  the  Treaty. 

This  approach  would  make  it  fully  binding  on  the  United  States,  no  question 
about  that.  And  we  are  assured  by  legal  counsel  that  it  would  be  fully  binding 
on  Panama  as  well,  even  if  General  Torrijos'  government  does  not  submit  this 
revision  to  another  plebescite.  The  opinion  here  is  that  the  text  of  the  agree- 
ment— which  was  widely  publicized  in  Panama  before  the  plebescite  in  which 
the  Treaties  were  approved — is  nothing  more  than  a  clarification  of  the  existing 
language.  In  the  judgment  of  our  experts,  the  Amendment  would  be  legally 
binding,  and  would  be  uxiheld  in  international  tribunals.  Therefore  I  urge  this 
Committee  to  support  these  two  amendments,  incorporating  the  precise  language 
of  the  presidential  agreement. 

Mr.  Chairman,  I  know  that  there  are  a  variety  of  other  proposed  amendments 
and  understandings  before  this  committee.  I  will  address  myself  to  them  as  they 
arise,  but  allow  me  a  word  about  one  particular  amendment  proposal  to  Article 
XII,  because  I  respect  the  intention  of  its  authors.  I  personally  think  section  2 
of  Article  XII  is  of  considerable  advantage  to  the  United  States.  I  am  persuaded 
l>y  those  witnesses  who  have  said  that  although  it  is  doubtful  a  sea-level  canal 
will  ever  be  built,  if  it  is,  it  will  most  certainly  be  in  Panama,  which  offers 
the  most  attractive  sites.  Therefore  I  am  quite  prepared  to  obligate  the  U.S. 
not  to  build  a  sea-level  canal  elsewhere — which  it  wouldn't  do  anyway — in 
exchange  for  Panama's  pledge  that  it  won't  build  a  canal  with  anybody  except 
us. 

Let  me  sum  up.  My  concern  throughout  the  deliberations  on  these  Treaties 
has  been  how  best  to  achieve  that  the  U.S.  really  cares  about:  the  assured  free 
and  open  use  of  the  Canal  by  our  ships  and  the  ships  of  the  maritime  countries. 
The  toughest-minded  and  most  senior  members  of  our  military  establishment — 
the  Joint  Chiefs  of  Staffs — have  assured  us  in  the  most  responsible  fashion  that 
the  best  means  of  assuring  our  continued  use  of  the  Canal  is  through  these 
treaties.  The  most  responsible  forei,gn  policy  officials  in  this  and  earlier  Admin- 
istrations have  argued  persuasively  that  approval  of  these  Treaties  is  the  best 
way  of  creating  a  climate  in  which  Panama,  above  all  else,  has  an  interest  in 
maintaining  the  continued  operation  of  the  Canal.  By  the  addition  of  these 
22-333 — 78 2 
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amendments  I  believe  we  have  removed  any  possible  remaining  doubts  about  the 
rights  of  the  United  States  to  take  action  if  this  solemn  pledge  is  violated.  There- 
fore, I  see  in  these  treaties  a  big  step  forward  for  the  United  States.  And  it  is  on 
this  basis  that  I  urge  approval  of  these  Amendments,  and  then  subsequent 
ratification  of  the  treaties. 

The  Chairman.  Senator  Pearson. 

Senator  Pearson.  Thank  yon,  Mr.  Chairman. 

DEBATE  AS  MEANS  OF  EDUCATING  PUBLIC 

I  generally  concur  in  the  views  which  have  been  expressed.  I 
would  be  repetitious  only  to  emphasize  one  particular  point,  and 
that  is  that  this  legislative  process  be  used  as  a  means  of  widening 
the  public  miderstanding  of  the  issues  involved.  I  am  pleased  that 
the  majority  leader  says  that  there  will  be  no  iiish  about  this. 

Since  we  are  all  being  very  practical  this  morning,  I  suspect  that 
some  of  our  brothers  are  going  to  guarantee  that  there  be  ample 
debate  on  this  particular  treaty. 

Senator  Byrd.  If  I  may  say  so  to  the  Senator,  I  am  going  to  help 
guarantee  that. 

Senator  Pearson.  It  impressed  me  that  the  nature  of  the  treaties, 
with  the  phased  transfer  of  control,  is  such  that  while  we  seek  today 
by  amendment  and  understandings  to  anticipate  problems,  there  are 
some  beyond  the  curve  of  the  horizon  that  we  do  not  see  now,  and 
that  between  now  and  the  year  2000,  and  indeed  thereafter,  there  are 
going  to  be  some  issues  that  we  have  to  resolve,  and  that  requires 
public  understanding  and  public  support.  So,  I  think  today,  by  vir- 
tue of  all  the  hearings  that  we  have  had,  we  have  widened  the  hori- 
zon of  understanding,  and  I  trust  we  will  continue  to  do  so  through- 
out this  particular  debate. 

I  thank  the  leadership — my  leadersliip  and  the  majority  leader- 
ship— for  their  efforts  in  this  regard. 

Senator  Byrd.  Thank  you.  Senator  Pearson. 

The  Chairman.  Senator  Biden. 

Senator  Biden.  Thank  vou,  Mr.  Chairman.  I  wiU  be  brief. 

COMMENDATION  OF  LEADERSHIP 

I  would  like  to  associate  myself  with  the  remarks  made  by  those 
who  have  spoken  so  far,  Mr.  Leader,  particularly  with  regard  to  the 
role  you  have  played.  I  would  also  like  to  say  that  since  we  are 
being  practical  this  morning,  I  would  particularly  like  to  compli- 
ment the  minority  leader.  I  think  it  takes  a  great  deal  of  courage  to 
do  what  he  is  doing,  quite  frankly,  more  than  from  any  of  us.  Be- 
cause of  the  respect  in  which  he  is  held  by  many  people  in  both 
parties,  I  think  he  in  large  part  played  a  role  in  bringing  us  to  this 
point.  I  compliment  him  for  that. 

Senator  Pell.  Amen. 

EMERGING  CONSENSUS 

Senator  Biden.  I  also  would  like  to  say  that  it  seems  to  me  we 
have  referred  to  an  emerging  consensus  here,  and  even  those  who 
oppose  the  treaties  seem  to  be  emerging  in  consensus  that  there  is 
a  need  for  several  amendments,  at  least  the  ones  to  which  you  have 
testified.  I  would  like  to  speak  to  Senator  Church's  amendments. 
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MORE  PROTECTION,  GUARANTEES  THAN  WITH  19  03  TREATY 

One  thing  that  is  overlooked,  I  think,  is  that  anyone  who  has  spoken 
out  on  this  subject  even  to  be  rational  has  been  put  in  a  defensive 
posture — up  until  the  time  the  leadership  took  hold  of  this.  It  seems 
to  me  there  are  some  very,  very  strong  points  in  this  treaty  which 
favor  America,  which  give  us  more  protection  and  more  guarantees 
than  we  have  right  now  in  the  present  treaty. 

I  would  like  now  to  ask  one  question  relating  to  one  of  those 
things. 

Article  V  of  the  Neutrality  Treaty  states : 

After  the  termination  of  the  Panama  Canal  Treaty,  only  the  Republic  of 
Panama  shall  operate  the  canal  and  maintain  military  forces,  defense  sites, 
and  military  installations  within  its  national  territory. 

This  does  not  say  within  the  Canal  Zone,  but  within  its  national 
territory. 

It  seems  to  me  that  the  President  and  his  negotiators  and  prior 
Presidents  who  also  negotiated  this  same  provision  should  be  compli- 
mented. 

CHINESE,   RUSSIAN,    CUBAN   PRESENCE    IN    PANAMA 

I  receive  letters  constantly  from  people — as  I  am  sure  you  all  do — 
that  once  the  treaty  is  signed,  the  Chinese  will  move  in,  the  Russians 
will  move  in,  the  Cubans  will  move  in. 

Now  please  correct  me  if  in  your  opinion  I  am  wrong,  but  I  would 
like  to  point  out  that  right  now  there  is  nothing  in  any  treaty  we 
have  with  Panama  that  would  or  could  prevent  Panama  from  allow- 
ing Chinese,  Russian,  or  Cuban  troops  to  be  garrisoned  right  up 
against  the  fence,  in  Panama,  not  in  the  zone,  but  right  up  against 
the  fence  at  the  zone. 

Senator  Byrd.  The  Senator  is  correct.  I  am  glad  that  he  has  made 
this  point. 

Under  the  present  treaty,  we  would  have  no  legal  basis  whatsoever 
to  make  any  complaint  whatsoever  if  any  other  country  stationed  a 
military  garrison  in  Panama  outside  the  Canal  Zone,  This  is  true 
under  the  1903  treaty.  So,  the  new  treaties  that  are  being  considered 
by  this  committee  at  this  time  offer  a  protection  which  we  do  not 
now  have  imder  the  1903  treaty. 

Senator  Biden.  I  thank  the  majority  leader  for  that  and  I  would 
like  to  add  one  concluding  comment.  Although  there  are  those  who 
will  hear  this  exchange  and  say  "obviously  we  would  not  let  Chinese 
troops  be  stationed  there,  or  Russian  troops,  we  would  take  action, 
we  have  the  force  to  do  it."  Probably  that  is  correct.  Probably  under 
no  circumstances,  treaty  or  not,  would  we  allow  that. 

Senator  Byrd.  I'm  not  positive  about  that.  Senator. 

Senator  Biden.  I'm  not  either,  but  let's  assume  that  in  our  argu- 
ment for  the  moment,  that  we  would  take  that  action.  At  least,  under 
this  treaty,  the  additional  protection  it  affords  is  such  that  Latin 
American  countries,  not  just  Panama,  would  like  very  much  to  see 
this  treaty.  They  would  like  to  see  our  acquiescing  and  acknowledg- 
ing to  the  fact  that  this  is  a  treaty  obligation,  that  the  Panamanians 
are,  in  fact  agreeing  to  it.  This  sheds  a  completely  different  light 
on  what  our  actions  would  be  and  could  be  if,  in  fact,  there  were 
such  action — and  I  have  no  reason  to  believe  there  would  be. 
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I  just  think  that  this  is  important.  That  question  is  asked  of  me  so 
many  times.  We  must  point  out  that  this  is  a  stronger,  tougher  treaty, 
one  that  is  more  protective  of  U.S.  interests  than  the  one  currently  in 
force.  This  is  in  regard  to  the  point  that  seems  to  be  of  greatest  concern 
to  the  American  people. 

I  thank  the  Senator  for  confirming  that  and  again  I  thank  him  for 
his  leadership  in  this  role.  He  has  made  the  treaties  acceptable,  at 
least  for  me,  whereas  they  were  not  before. 

Senator  Bted.  I  thank  the  Senator  for  stressing  this  important 
point.  It  has  not  been  made  clear  to  the  American  people  and  I  think 
it  is  time  that  it  be  made  clear. 

Also,  I  feel  that  the  rejection  of  these  treaties  would  give  to  extrem- 
ist elements,  right  and  left,  in  the  democracies  of  Latin  America — 
such  as  Venezuela,  Costa  Kica,  and  others—  the  motivation  to  stir  up 
trouble,  and  it  could  indeed  result  in  a  threat  to  those  democratic 
governments.  In  Venezuela,  during  its  something  like  160  years  or  so 
of  existence,  I  would  suppose  that  it  has  had  many  dictatorships,  prob- 
ably more  than  half  of  the  time.  The  rejection  of  these  treaties  would 
give  to  the  extremist  elements  which  are  still  there,  on  the  right  and 
on  the  left,  the  kind  of  ammunition  they  would  need,  which  might 
result,  Mr.  Chairman,  in  eventualities  which  we  would  all  regret  to 
see. 

Senator  Bidex.  Thank  you,  Mr.  Chainnan. 

The  Chairman.  Senator  Percy. 

Senator  Percy.  Thank  you,  Mr.  Chairman. 

Senator  Byrd,  I  would  "like  to  make  a  few  brief  comments  and  then 
I  have  a  substantive  question  to  put  to  you. 

SENATE    CONSroERATION    OF   NUCLEAR   TROLIFERATION   LEGISLATION 

Senator  Byrd.  In  answer  to  your  substantive  question,  Senator 
Percy,  we  are  going  to  take  up  in  the  Senate  very  soon,  nuclear  pro- 
liferation legislation. 

[General  laughter.] 

Senator  Percy.  Senator  Byrd,  I  said  to  myself  when  I  came  into 
the  room  that  this  is  one  time  I  will  not  lobby  you  on  that  subject. 

[General  laughter.] 

Senator  Percy.  But  I  do  appreciate  your  cooperation  very  much, 
indeed,  and  I  Imow  Senator  Glenn  does,  too. 

comment   on   roles   of   SENATORS   BAKER,   BYRD,   AND   DOLE 

Before  asking  you  my  question,  I  would  like  to  comment  on  the  roles 
of  Senator  Baker  and  Senator  Dole. 

I  have  for  months  now  seen  some  comments  critical  of  Senator  Baker, 
including  one  last  night,  which  was  made  in  jest  and  humor.  At  the 
Washington  Press  Club,  Senator  Baker  was  portrayed  walking  down 
the  canal,  straddling  it  with  one  leg  on  each  side  of  it. 

[General  laughter.] 

Senator  Percy.  That  is  a  rather  awkward  position  to  be  m,  as  some- 
one said,  unless  you  wanted  to  split  your  pants. 

I  think  that  what  has  been  forgotten  by  the  public  and  possibly  by 
some  members  of  the  press  is  that  Senator  Baker  has  two  roles;  he 
wears  two  hats.  As  a  member  of  tliis  committee  he  was  duty  bound  to 
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participate  in  all  of  our  hearings,  which  did  not  conclude  until  yester- 
day. In  fact,  the  overwhelming  majority  of  this  committee  did  not  take 
a  position  on  the  treaties  while  the  hearings  were  still  going  on.  Sen- 
ator Sparkman  made  that  veiy  clear  when  we  were  in  Panama.  I  did 
not  take  a  position  until  yesterday  afternoon,  when  the  hearings  weie 
virtually  completed. 

So,  I  tliink  by  reserving  his  right  to  hear  everj'^  one  of  our  dozens  of 
witnesses  and  to  participate  in  15  days  of  hearings,  he  was  carrying 
out  his  role  as  a  member  of  this  committee  and  I  think  he  performed 
his  ix)le  very  responsibly. 

Senator  Baker  has  another  role,  as  Republican  leader,  and  I  see 
that  role  as  absolutely  crucial  now.  Tlie  fact  that  botli  of  you  are  work- 
ing so  closely  together  in  this  matter  is,  I  think,  in  the  greatest  tradi- 
tion of  a  bipartisan  foreign  policy,  and  is  certainly  in  the  highest 
traditions  of  leadership. 

This  is  a  very  proud  day  in  the  history  of  the  U.S.  Senate,  because 
this  is  a  very  proud  clay  in  the  history  of  the  U.S.  Senate,  because  this 
is  one  of  the  most  crucial  and  emotional  matters  to  come  before  the 
Senate. 

I  think  Senator  Dole  has  played  a  constructive  role. 

I  have  disagreed  with  a  lot  of  his  amendments  and  I  am  going  to 
vote  against  most  of  them.  But  I  am  a  cosponsor  of  two  of  them,  Nos. 
7  and  8,  with  respect  to  U.S.  rights  to  defend  the  canal's  neutrality  and 
our  right  of  expeditious  passage. 

I  think  he  has  served  a  very  constructive  role.  He  has  not  been  an 
obstructionist  and  said  that  no  matter  what,  he  is  against  the  treaties. 
There  are  some  amendments  he  has  to  offer.  I  think  that  is  a  very 
responsible  approach. 

COXSTITTJENT    VIEWS 

With  respect  to  your  own  comments  on  how  this  goes  in  West  Vir- 
ginia, I  can  tell  you  how  it  goes  in  Peoria. 

[General  laughter.] 

Senator  Percy.  My  mail  from  the  State  of  Illinois  was  running,  up 
until  a  little  while  ago,  at  95  percent  against  the  treaties.  In  recent 
weeks,  however,  the  ratio  has  changed  somewhat.  The  intensity  is 
changing  and  the  volume  is  going  down.  People  are  really  beginning 
to  think. 

Mr.  Chairman,  I  request  unanimous  consent  to  insert  the  statement  I 
made  yesterday  in  the  record  of  this  hearing  so  that  my  position  may 
be  clear. 

The  CiiAiRMAX.  Without  objection,  that  will  be  done. 

[The  inf onnation  referred  to  follows :] 

Excerpt  From  the  Congressional  Record,  95th  Congress,  2d  Session, 
Volume    124,    No.    5,    January    25,    1,978 

support   for  PANAMA   CANAL  TREATIES 

Mr.  Percy.  Mr.  President,  I  believe  that  the  proposed  treaties  serve  our  na- 
tional interests  and,  with  certain  changes,  I  will  vote  for  them. 

I  have  certainly  studied  and  considered  the  Panama  Canal  treaties  since  they 
were  submitted  to  the  Senate  last  September.  As  a  member  of  the  Senate  Foreign 
Relations  Committee,  I  actively  participated  in  13  days  of  committee  hearings 
on  the  treaties  and  heard  testimony  from  over  85  witnesses.  I  went  to  Panama 
to  have  a  firsthand  look  at  the  situation  and  to  discuss  the  treaties  with  those 
who  would  be  most  directly  affected  by  them. 
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During  all  this  time,  I  kept  uppermost  in  my  mind  some  very  important  ques- 
tions which  critics  of  the  treaties  in  Illinois  liad  asked  me :  "Why  do  we  need  a 
replacement  for  the  1903  treaty?  Can  the  canal  be  operated  at  the  same  high 
level  of  efficiency  by  Panama  as  it  has  been  by  the  United  States?  What  is  the 
justification  for  financial  payments  to  Panama?  Could  we  not  best  protect  our 
rights  to  defend  the  canal  by  preserving  the  arrangements  we  have  now?  By 
approving  these  treaties,  would  we  not  be  playing  right  into  the  hands  of  the 
communists?  Would  we  not  be  giving  a  helping  hand  to  Fidel  Castro?" 

The  Panama  Canal  issue  is  not  simply  one  between  the  United  States  and 
Panama.  How  the  United  States  deals  with  it  will  be  significant  for  our  future 
relations  with  all  the  countries  of  our  own  hemisphere. 

I  have  always  been  impressed  by  what  a  magnificent  technological  achieve- 
ment the  building  of  the  canal  was  for  our  country.  But  on  my  recent  trip  I 
also  got  a  vivid  picture  of  how  the  Canal  Zone  cuts  a  deep  gash  right  through  and 
divides  the  sovereignty  territory  of  Panama,  and  how  a  Panamanian  traveling 
through  the  Zone  from  north  to  south  is  treated  like  a  stranger  in  his  own  country. 
He  is  under  the  jurisdiction  of  the  laws  of  another  country.  If  he  is  involved  in 
a  traffic  accident,  he  is  tried  in  a  foreign  court,  under  a  code  of  laws  which  is 
foreign  to  him.  I  tried  to  imagine  what  it  would  be  like  to  have  a  similar  situation 
in  Illinois,  with  a  foreign  country  encamped  in  a  prime  piece  of  territory,  cutting 
a  10-mile  wide  strip  from  the  western  limits  of  Springfield  to  the  eastern  limits 
of  Decatur,  thus  including  both  cities  and  all  the  land  in  between.  I  believe  it  is 
as  natural  for  the  Panamanians  to  want  to  exercise  sovereignty  over  all  of  their 
country  as  it  was  for  colonial  Americans  to  want  to  exercise  sovereignty  in  all 
of  this  country. 

If  we  can  come  to  a  new  arrangement  which  would  take  this  factor  into  ac- 
count and  at  the  same  time  absolutely  preserve  our  ability  to  defend  the  canal 
and  protect  our  interest  in  keeping  it  running  efficiently,  it  would  seem  a  sound 
and  wise  thing  to  do.  We  will  surely  enhance  our  position  internationally  by 
demonstrating  that  we  have  the  strength  and  flexibility  to  adapt  to  change,  while 
making  clear  that  we  have  no  intention  of  abandoning  our  right  to  intervene 
against  any  aggression  against  the  canal. 

Not  even  the  treaty  opponents  I  questioned  during  the  hearings  believed  it 
is  possible  to  hold  on  to  the  old  1903  treaty  without  making  substantial  changes. 
I  am  convinced  that  the  best  interests  of  the  two  nations  can  be  served  by  adopt- 
ing new  treaties  now  with  terms  that  are  clear  and  beneficial  to  both.  Presi- 
dents Eisenhower,  Johnson,  Nixon,  Ford,  and  Carter  all  believed  that  a  new 
treaty  with  Panama  was  needed. 

The  first  treaty — the  one  which  is  in  effect  until  the  year  2000 — ^stipulates  that 
the  United  States  has  the  right  and  primary  responsibility  to  defend  the  canal. 
The  United  States  retains  the  right  to  maintain  troops  and  use  all  land  and  water 
areas  and  installations  necessary  for  the  operation,  maintenance,  and  defense  of 
the  canal.  The  United  States  will  also  set  the  tolls  and  establish  and  enforce  the 
rules  of  operation. 

The  second  treaty,  the  so-<?alled  Neutrality  Treaty,  goes  into  effect  in  the  year 
2000.  It  is  intended  to  guarantee  the  canal's  permanent  neutrality,  and  to  assure 
each  country's  right  to  defend  the  canal.  In  this  treaty  also,  Panama  agrees  not 
to  allow  the  stationing  of  any  foreign  troops  on  its  territory. 

During  the  course  of  the  hearings  I  stated  my  strong  concern  that  some  parts 
of  this  treaty  were  so  vague  that  they  could  be  interpreted  differently  by  the 
United  States  and  Panama  and  could  lead  to  misunderstandings  in  the  future 
that  might  be  disastrous.  These  provisions  concerned  our  unilateral  right  to  move 
troops  in  to  defend  the  canal,  and  the  right  of  U.S.  warships  to  go  to  the  head 
of  the  line  in  case  of  emergency.  These  provisions  were  clarified  in  a  statement 
subsequently  issued  by  President  Carter  and  General  Torrijos.  Howev«M-,  the 
statement  was  not  signed,  and  its  legal  effect  is  in  question.  I  believe  that  to  be 
really  meaningful,  the  statement  must  be  made  a  formal  and  binding  part  of 
the  treaties.  I  am  cosponsoring  two  Dole  amendments  which  would  do  exactly 
this.  I  could  not  support  the  treaties  otherwise.  With  these  changes,  however, 
I  believe  our  interests  would  be  well  protected. 

There  still  remains  the  question  of  whether  we  would  not  avoid  all  this  con- 
cern about  defense  rights  if  we  just  stayed  with  the  present  treaty.  I  have  con- 
cluded that  we  will  be  better  off  under  the  new  treaties  properly  amended.  With 
regard  to  an  external  threat,  there  is  no  doubt  that  the  United  States  can  and 
will  do  what  is  necessary  to  meet  it.  and  we  are  fully  authorized  to  do  so  under 
the  treaties.  However,  internal  threats  are  another  thing,  given  how  strongly 
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Panamanians  feel  about  exercising  full  sovereignty.  And  in  this  desire  they  are 
supported  by  nations  all  over  the  world. 

I  have  seen  the  dense  jungle  surrounding  most  of  the  51  miles  of  the  Canal 
Zone  from  vphich  a  saboteur,  perhaps  aided  by  a  canal  employee  willing  to 
look  the  other  way,  could  emerge  and  put  the  canal  out  of  commission  with  one 
small  weapon.  This  is  only  one  form  that  a  hostile  action  could  take.  I  have  ques- 
tioned treaty  opponents  about  the  likely  consequences  in  Panama  if  these  treaties 
are  rejected,  and  have  asked  whether  they  were  ready  and  willing  to  deal  with 
the  resulting  situation.  I  found  that  not  one  of  them  had  fully  addressed  this 
problem. 

Several  years  ago  we  had  a  similar  situation  with  Okinawa.  I  visited  there  and 
concluded  that  it  would  be  extremely  difficult  to  maintain  a  secure  base  in  a 
hostile  surrounding  environment.  We  negotiated  a  transition  with  Japan  and 
thereby  greatly  enhanced  our  ability  to  protect  our  long-term  interests.  Gen. 
D.  P.  McAulifEe,  Commander  in  Chief  of  the  U.S.  Southern  Command,  with  whom 
I  visited  in  Panama,  has  stated : 

"My  judgment  of  our  capability  to  keep  the  Canal  open  and  in  use  for  our 
country  and  for  the  countries  of  the  free  world  will  be  enhanced  by  the  provisions 
of  the  Treaty.  ...  It  really  goes  to  the  heart  of  having  a  friendly  environment 
around  the  Canal  in  which  to  operate,  and  we  can  do  all  of  our  defense  tasks 
better  in  a  friendly  rather  than  hostile  environment." 

Under  the  present  treaty,  Panama  has  no  real  stake  in  the  canal.  The  annuity 
she  now  gets  is  compensation  for  giving  us  property  and  base  rights,  and  is  not 
contingent  on  whether  canal  operations  are  disrupted.  Under  the  new  treaties, 
Panama  will  have  a  real  interest  in  keeping  the  canal  open  and  running  properly. 
The  benefits  that  Panama  gets  will  depend  on  the  canal  traffic.  Her  source  of 
revenues  will  dry  up  if  the  canal  is  closed.  Therefore,  the  new  arrangements  en- 
courage the  kind  of  environment  which  is  our  best  insurance  against  internal 
threats. 

With  regard  to  payments  to  Panama,  the  treaty  provides  that  this  money  will 
come  from  tolls  paid  by  the  many  countries  which  use  the  canal,  and  will  not 
come  from  the  U.S.  Treasury.  This  means  that  from  now  until  the  end  of  the 
century,  while  we  will  continue  to  have  bases  in  Panama,  the  users  of  the  canal 
will  be  footing  the  bill  through  tolls. 

The  financial  benefits  accruing  to  Panama  will  depend  on  the  volume  of  canal 
traffic.  The  more  efficiently  the  canal  is  run,  the  more  traffic  it  will  attract  and 
the  more  toll  revenues  it  will  bring  in. 

How  efficiently  can  we  expect  the  Panamanians  to  operate  the  canal?  Right 
now  almost  80  percent  of  the  canal  work  force  is  non-United  States,  with  Amer- 
icans generally  holding  the  most  technologically  complex  jobs.  Under  the  new 
treaty,  Panama  will  have  22  years  in  which  to  learn  from  the  Americans  how  to 
continue  the  high  level  of  efficiency  which  has  characterized  canal  operations 
from  the  beginning.  In  Panama  I  was  told  by  American  oil  company  executives 
that  within  a  period  of  just  5  years  Panamanians  had  been  able  to  take  over  the 
complete  operation  of  refineries  with  highly  sophisticated  and  complex  tech- 
nology. 

Finally,  much  has  been  made  of  the  Communist  threat  in  Panama,  and 
whether  by  ratifying  the  treaties  we  will  be  playing  into  the  hands  of  Fidel  Castro 
and  the  Soviet  Union.  When  I  asked  Secretary  of  Defense  Harold  Brown  about 
this,  his  response  was  that, 

"If  I  were  Castro  and  I  wanted  to  expand  my  influence  and  decrease  that  of  the 
United  States,  I  would  certainly  do  all  I  could  to  prevent  ratification  of  these 
treaties." 

It  should  also  be  noted  that  Panama  does  not  even  have  diplomatic  relations 
with  the  Soviet  Union  or  the  People's  Republic  of  China,  and  that  it  declared 
war  on  Japan  the  afternoon  of  Sunday,  December  7,  1941.  even  before  the  United 
States  did.  In  all  the  years  under  the  1903  treaty,  Panama  has  never  breached  a 
single  pi'ovision  despite  its  patent  unfairness. 

It  is  significant  that  some  of  the  most  vocal  support  for  the  treaties  has  come 
from  democratic  regimes  in  Latin  America  such  as  Colombia,  Costa  Rica,  and 
Venezuela.  Surely,  if  the  treaties  were  a  means  of  furthering  Communist  inten- 
tions in  the  world,  it  would  not  be  in  the  interest  of  these  countries  to  supp'Ort 
them. 

After  considering  all  these  issues  carefully,  I  have  come  to  the  conclusion  that 
the  new  treaties  will  serve  our  interests  better  than  attempting  to  cling  to  the 
old  treaty.  Certain  changes  which  I  have  outlined  must  be  made,  but  assuming 
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that  they  are,  I  believe  the  new  treaties  will  offer  arrangements  which  are  fair 
and  beneficial  to  both  our  nations. 

The  Panama  Canal  is  a  glorious  monument  to  American  know-how  and  deter- 
mination. After  all  these  years  the  canal  has  not  outgrown  its  usefulness.  But  the 
treaty  with  the  country  whose  territory  is  bisected  by  the  waterway  has  become 
outmoded.  We  owe  it  to  ourselves  to  adopt  new  treaties  which  will  satisfy  the 
interests  of  our  two  nations  and  assure  that  the  Panama  Canal  will  continue 
to  serve  all  the  countries  which  have  come  to  depend  on  it. 

Senator  Percy.  As  I  liave  addressed  50,000  high  school  students  in 
Illinois  in  the  last  2  years  and  discussed  this  issue  with  many  of  them, 
I  could  not  help  but  think  that  they  are  the  ones  we  really  have  to 
look  after.  They  are  the  ones  who  would  have  to  go  down  and  slosh 
around  in  the  Panamanian  jungles  if  hostilities  broke  out.  I  found 
them  to  be  a  thinking  part  of  our  population  on  this  issue. 

I  don't  imagine  that  there  are  too  many  Senators  who  have  heard 
from  a  lot  of  constituents,  perhaps  even  in  your  State  of  West  Vir- 
ginia, who  are  for  the  treaties.  I  know  how  overwhelming  the  public 
expressed  sentiment  has  been  against  this. 

But,  the  Governor  of  your  State  is  proud  of  what  you  are  doing. 
Also,  his  wife  Sharon  is. 

[General  laughter.] 

Senator  Percy.  She  is  staying  with  us  tonight. 

Senator  Byrd.  I  saw  her  last  night  and  she  kissed  me  on  the  cheek. 

[General  laughter.] 

Senator  Percy.  Now,  I  have  not  discussed  this  issue  with  their 
young  children,  Jamie,  Valerie,  or  Charles  Percy  Rockefeller.  But  I 
think  the  position  that  you  are  taking  is  in  their  long-term  interest. 

Senator  Byrd.  You  know,  of  course,  that  Jay  is  taking  a  position  of 
leadership  on  this  issue  in  West  Virginia  also. 

Senator  Percy.  Young  Jamie  will  be  30  years  old  in  the  year  2000. 
This  raises  a  point  which  I  think  has  not  been  taken  fully  into  account 
by  many  people. 

Tlie  control  of  Suez  had  to  change  overnight ;  but  we  have  22  years 
with  tlie  Panama  Canal.  When  we  went  to  Panama,  we  heard  many 
Panamanians  protest  "Why  must  we  wait  for  22  years?" 

In  spite  of  the  unfairness  of  the  1903  treaty,  Panama  has  not  vio- 
lated any  provision  of  it.  They  have  been  patient.  If  we  were  to  try 
now  to  negotiate  again,  if  we  turned  these  treaties  down,  I  don't  think 
Ave  Avould  ever  achieve  what  we  have  in  these  treaties.  We  would  never 
get  22  years  for  an  orderly  transition. 

I  think  that  is  an  important  point  to  emphasize. 

STATEMENT    OF    UNDERSTANDING    AMENDMENT 

My  question  relates  to  the  wording  that  you  used  in  your  state- 
ment. Senator  Byrd,  when  you  said  that  the  substance  of  the  October 
14  statement  of  understanding  should  be  formally  approved  by  the 
Senate  by  some  formal,  positive  action. 

When  I  want  to  Panama,  I  went  with  the  feeling  that  a  reserva- 
tion based  on  the  communique  was  enough.  After  being  there  I  got  a 
better  sense  of  the  importance  of  the  October  statement  and  I  made 
the  judgment  that  an  amendment  was  required. 

A  few  of  us  sat  and  talked  with  General  Torrijos  al>out  it  to  be 
certain  that  the  meaning  of  an  amendment  was  clear  to  all  of  us,  that 
it  changes  the  language  of  the  treaty,  in  a  sense. 
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I  want  ro  ask  you  whether  or  not  you  are  proposing  now  and  would 
support  in  the  Senate  amendments  that  would  incorporate  the  Octo- 
ber 14  language.  Are  you  going  that  far,  rather  than  suggesting  just 
a  reservation,  which  would  not  be  as  binding  and  as  satisfactory,  I 
think,  to  the  American  people  ? 

Senator  Byrd.  I  think  a  reservation  can  be  just  as  legally  binding, 
depending  on  its  substance.  But  I  don't  think  that  as  we  look  at  the 
political  practicalities  of  the  situation,  a  reservation  is  going  to  satisfy 
the  American  people.  I  don't  think  it  will  satisfy  Senators.  After  all, 
it  depends  upon  the  substance,  it  depends  upon  the  language.  The  la- 
bel is  not  particularly  important. 

You  know,  there  are  various  labels :  Amendments,  reservations,  in- 
terpretations, declarations,  statements,  and  so  on.  These  do  move  in 
ascending  and  descending  degrees.  Some  of  them  are  obviously  more 
meaningful  than  others.  A  true  interpretation  is  just  an  interpretation 
or  clarification  of  intent.  An  understanding  may  be  the  same  thing. 

I  think  that  anything  less  than  a  true  reservation  would  not  suffice, 
and  I  seriously  doubt  that  anything  less  than  an  amendment  would 
suffice  from  a  practical  political  standpoint.  It  is  here  that  I  am  asking 
the  connnittee  to  make  its  recommendations  to  the  Senate,  as  to  what 
parliamentary  technique  and  as  to  the  verbiage  desired  to  be  utilized 
in  the  most  effective  way. 

I  agi*ee  with  you.  Senator,  in  that  I  think  for  these  reasons,  we  are 
confronted  with  a  situation  in  which  we  will  have  to  amend  the 
treaties,  themselves. 

Senator  Percy.  According  to  the  best  intelligence  and  information 
we  could  get  from  both  our  own  Embassy  and  from  the  Panamanian 
Government,  a  new  plebiscite  would  not  be  required.  But  even  if  it 
were  required,  I  think  they  ought  to  have  it  then.  It  has  to  be  their 
judgment  and  not  ours  as  to  what  is  necessary. 

Senator  Byed.  I  would  hope  that  it  would  not  be  required  because 
it  could  create  all  kinds  of  problems. 

Senator  Percy.  It  would  present  problems,  but  I  think  these  points 
are  so  crucial  that  whatever  is  necessary  should  be  done.  But  all  the 
evidence  we  have  is  that  they  would  not  require  a  new  plebiscite. 

INTERPRETATIOlsr  OF  CANAL  NEUTRALITY  PR0\T:SI0N 

I  would  ask  unanimous  consent,  Mr.  Chainnan,  to  incorporate  into 
the  record  at  this  point  an  editorial,  dated  January  17,  from  the 
Panamanian  newspaper  Critica,  whase  editorial  views,  I  under- 
stand, come  as  close  as  you  can  get  to  government  policy.  The  editorial 
comments  on  Senator  Byrd's  trip  to  Panama.  It  then  discusses  the  two 
revisions  in  the  treaties  that  we  have  talked  about,  to  incorporate  the 
interpretations  of  the  neutrality  treaty  agreed  upon  by  two  Chiefs  of 
State.  The  editorial  concludes: 

Both  interpretations  were  accepted  by  our  Chief  of  Government,  hut  could  not 
be  included  in  the  treaties  because  they  had  already  been  signed.  And.  it  is  not 
necessary  to  renegotiate  all  of  the  Treaty  if  a  viable  formula  could  be  found  to 
include  in  it  this  additional  agreement  between  Carter  and  Torrijos.  The  im- 
portant thing  is  that  they  should  not  try  to  make  other  modifications  which 
cannot  be  accepted  by  Panama,  which  has  already  spoken  its  final  word. 

It  seems  eminently  clear  that  those  two  points  are  fully  acceptable. 
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Senator  Byrd.  I  believe  they  are.  I  am  not  a  student  of  the  Pana- 
manian Constitution  and  I  doubt  that  there  has  been  very  much  case 
law  on  this  particular  section  or  article  or  provision  in  the  Panamanian 
Constitution.  But,  in  view  of  the  fact  that  the  statement  was  made 
clear  to  the  Panamanians  before  their  plebiscite,  and  based  on  the 
discussions  which  you,  Senator  Baker,  and  others  had  and  which  we 
had  with  him,  I  am  of  the  feeling  that  the  incorporation  of  the  verbiage 
of  this  joint  statement  into  the  treaty  itself  should  not  present  a  barrier 
to  the  Panamanians  which  would  require  a  plebiscite. 

I  cannot,  of  course,  speak  authoritatively  on  that. 

I  do  know,  however,  that  there  will  be  amendments  offered  to  the 
treaty — I  fully  suspect  there  will — ^which,  if  adopted,  would  effectively 
kill  the  treaties.  So,  I  think  we  want  to  be  very  careful  about  this. 

You  have  mentioned  that  there  will  perhaps  be  other  attempts  to 
modify  the  treaties  in  other  ways. 

I  think  we  have  to  be  very  careful  because  it  only  requires  a  ma- 
jority to  adopt  an  amendment.  We  have  to  be  very  careful  and  wary 
of  amendments  which,  if  passed,  might  result  in  the  renegotiation  of 
the  treaties.  That  would  be  a  serious  mistake,  I  think. 

Senator  Percy.  Thank  you. 

The  Chairman.  Senator  Percy  presented  a  imanimous  consent  re- 
quest for  publication  in  the  record  of  the  document  he  referred  to.  If 
there  is  no  objection,  that  will  be  done. 

Senator  Percy.  Thanlc  you,  Mr.  Chainnan. 

[The  information  referred  to  follows :] 

[Editorial  from  Critica  dated  Jan.  17,  1978] 

Renegotiation  of  the  Treaties 

(Supplied  by  Senator  Percy) 

Senator  Robert  Byrd,  leader  of  the  Democratic  Majority  in  the  U.S.  Senate 
declared  after  returning  home  from  a  visit  to  Panama,  that  the  renegotiation 
of  the  treaties  signed  on  September  7  by  President  Carter  and  the  Panamanian 
Chief  of  Government  Omar  Torrijos  will  not  be  necessary.  This  statement  by 
the  Senator  is  important  for  internal  consumption  in  its  country  of  origin.  The 
distinguished  parliamentarian  believes  that  this  could  be  accomplished  through 
a  reservation  in  the  resolution  of  ratification,  or  by  adding  the  clarifying  points 
to  the  treaties,  which  were  (subsequently,  ed.)  agreed  upon  by  their  protagonists. 

The  treaty  which  provoked  a  duality  of  interpretation  was  the  one  referring  to 
the  Permanent  Neutrality  and  Functioning  of  the  Panama  Canal.  Article  I  of 
the  treaty  establishes  that  "Panama  declares  that  the  Canal,  as  an  international 
waterway  of  transit  will  remain  permanently  neutral  according  to  the  regimen 
stipulated  in  this  treaty.  The  same  regimen  will  be  applied  to  any  other  inter- 
national waterway   which  might  be  built  wholly  or  in  part  in  Panamanian 

TerritoiT-" 

Tills  article  is  a  key  one  for  our  country.  It  certainly  involves  a  fundamental, 
unilateral  Panamanian  declaration  of  neutrality  which  is  very  well  explained  in 
Article  II  which  reads :  "Panama  declares  the  neutrality  of  the  Canal  so  that 
in  times  of  peace  as  well  as  war,  it  should  remain  secure  and  open  for  the  peace- 
ful transit  of  the  ships  of  all  nations,  on  terms  of  entire  equality,  so  that  there 
be  no  discrimination  against  any  nation  or  its  citizens,  concerning  the  conditions 
of  transit,  or  for  any  other  reason,  and  consequently  that  the  Isthmus  of  Panama 
not  be  the  object  of  attack  in  case  of  war." 

Up  to  this  point  there  is  pei*fect  clarity  in  the  context  of  the  provisions.  For 
example,  neutrality  could  be  violated  through  an  act  of  aggression,  and  in  that 
event iiality  Article  VI  is  absolutely  explicit.  Its  text  says:  "Panama  and  the 
United  States  agree  to  maintain  the  regimen  of  neutrality  established  in  this 
Treaty,  and  to  maintain  it  so  that  the  Canal  remain  permanently  neutral  notwith- 
standing the  termination  of  any  Ti-eaty  between  the  two  contracting  partie.s." 
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This  article  led  to  the  U.S.  interpretation  that  the  neutrality  of  the  Oanal  could 
be  defended  by  the  United  States  beyond  the  year  2000,  but  with  the  proviso  that 
if  this  defense  were  to  become  necessary,  it  does  not  mean  in  any  way  that  the 
United  States  can  intervene  in  the  internal  affairs  of  Panama.  Article  V  is  definite 
on  the  subject  of  the  end  of  the  U.S.  military  presence  in  Panama  beyond  the 
year  2000.  In  this  regard  it  says  categorically  :  "After  the  termination  of  the  Pan- 
ama Canal  Treaty,  only  the  Republic  of  Panama  will  operate  the  Canal,  and  main- 
tain armed  forces  within  its  national  territory." 

"With  regard  to  the  question  of  passage  by  Panamanian  and  American  war- 
ships and  their  auxiliary  vessels,  they  will  have  the  right  to  transit  the  Canal  in- 
dependently of  their  function,  means  of  propulsion,  origin,  destination,  arms  or 
cai'go. 

"Said  warships  and  auxiliary  vessels  will  have  the  option  of  transiting  the 
Canal  in  expeditious  fashion." 

This  concept  of  expedited  passage  has  been  interpreted  by  some  Senators  as 
meaning  priority  passage,  and  President  Carter  himself  considers  that  the  word 
means  "immediate  passage",  in  otJier  words  that  said  ship  or  ships  will  be  placed 
"at  the  head  of  the  line"  in  case  of  war,  so  that  they  can  transit  the  Canal 
inunediately. 

Both  interpretations  were  accepted  by  (our)  the  Chief  of  Government,  but 
could  not  be  included  in  the  treaties  because  they  had  already  been  signed.  And  it 
is  not  necessary  to  renegotiate  all  the  Treaty  if  a  viable  formula  could  be  found 
to  include  in  it  this  additional  agreement  between  Carter  and  Torrijos. 

The  important  thing  is  that  they  should  not  try  to  make  other  modifications 
which  cannot  be  accepted  by  Panama,  which  has  already  spoken  its  final  word. 

Senator  Percy.  INIr.  Chairman,  may  I  please  have  another  30  seconds 
of  time  ? 

The  Chairman.  Yes. 

ADMINISTRATION    POSITION    CONCERNING   AMENDMENTS 

Senator  Percy.  Senator  Byrd,  to  this  point,  the  Carter  administra- 
tion has  officially  opposed  all  amendments.  I  have  urged  the  adminis- 
tration to  indicate  its  support  for  Senate  acceptance  of  these  two 
amendments.  Of  course  the  Senate  will  decide  what  to  do. 

Do  you  have  any  information  you  can  share  with  us  as  to  whether  the 
administration  has  changed  its  position  or  is  likely  to  change  its  posi- 
tion with  respect  to  amendments  on  these  two  points  ? 

Senator  Byrd.  The  administration  fully  understands  that  this  verbi- 
age will  be  written  into  the  treaties  one  way  or  another  and  into  the 
resolution  of  ratification.  It  is  fully  aware  of  the  fact  that  it  is  most 
likely  to  be  in  the  form  of  an  amendment  to  the  treaties. 

You  are  quite  correct,  the  President  has  not  to  date  embraced  this 
approach.  But  there  is  ample  time  for  that  if,  in  his  judgment,  he 
should  do  so. 

The  Senate,  as  you  say,  will  do  what  it  feels  its  duty  calls  it  to  do. 

Senator  Percy.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Glenn. 

Senator  Glenn.  Thank  you,  Mr.  Chairman. 

I  ask  unanimous  consent  that  the  short  statement  which  I  have  may 
be  entered  into  the  record.  I  will  not  read  it. 

TJie  Chairman.  Excuse  me.  May  I  say.  Senator  McGovern,  that  I 
didn't  mean  to  overlook  you.  We  will  call  on  you  as  soon  as  we  can. 

Senator  McGoatern.  That  is  quite  all  right,  Mr.  Chairman. 

The  Chairman.  Senator  Glenn,  your  opening  statement  will  be  in- 
serted into  the  record  at  this  point,  as  you  request. 

Senator  Glenn.  Thank  you,  ISIr.  Chairman. 

[The  information  referred  to  follows :] 
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r  Prepared  Statement  of  Senator  Glenn 

Mr.  Uhairman.  The  ratification  of  the  Panama  Canal  Treaties  may  well  be 
the  most  controversial  issue  to  come  before  this  committee  since  I  became  a 
member.  The  U.S.  national  interest  in  this  issue  demands,  not  ownership  of 
the  canal,  but  the  security  and  openness  of  the  canal  for  U.S.  vessels.  When 
Panama  will  grant  to  the  United  States  the  right  of  military  reinterventiou 
for  the  purpose  of  maintaining  that  security  and  openness  should  it  be  threat- 
ened, and  the  right  of  priority  passage  for  our  ships  in  times  of  emergency,  I 
believe  our  national  interest  in  a  secure  canal  is  well  served.  The  Carter-Torrijos 
statement  of  understanding  sets  forth  these  rights  and  the  incorporation  of 
that  statement  into  the  Senate's  approval  of  the  treaties  would  leave  no  ques- 
tion as  to  U.S.  prerogatives  in  these  imporaut  areas. 

By  the  establishment  of  a  cooperative  relationship  with  Panama  and  the 
approval  of  the  new  arrangement  by  all  our  Latin  American  neighbors,  the 
canal's  openness  for  our  future  use  would  be  better  secured  than  by  the  main- 
tenance of  the  existing  arrangement  with  its  possibilities  for  a  foreign  relations 
crisis  and  disruption  of  canal  operations  by  sabotage. 

EDUCATING    THE    AMERICAN    PEOPLE 

Senator  Glenn.  Dring  the  legislative  recess  Ave  have  just  completed. 
Senator  Byrd,  I  spent  a  lot  of  time  in  Ohio.  I  would  say  that  I  found 
an  almost  appalling  lack  of  understanding  about  what  these  treaties 
do,  what  they  provide.  I  will  not  make  a  lengthy  speech  on  that  this 
morning,  however. 

I  would  like  to  mention  a  few  areas  where  I  think  we  have  to  do 
a  real  education  job  on  the  people  of  Ohio  and  West  Virginia,  indeed 
on  the  American  people  as  a  whole. 

First,  there  is  a  general  misconception  as  to  what  the  security  of  the 
canal  is  right  now. 

People  seem  to  have  the  general  impression  that  we  have  troops 
almost  lined  up  along  the  canal  from  ocean  to  ocean  and  that  some- 
how this  treaty  means  that  this  physical  security  will  be  pulled  out 
and  that  the  canal  will  thereby  be  less  secure,  and  that  we  are  giving 
away  "our"  canal  as  though  we  were  looking  at  security  within  our 
own  continental  borders,  within  our  own  States,  within  our  own 
homes,  that  we  are  somehow  taking  away  that  military  force  we  are 
supposed  to  have  there  now. 

As  you  are  certainl}^  aware,  that  is  not  now  the  case.  We  have  vorj, 
very  few  actual  military  pereonnel  stationed  in  Panama.  There  is  no 
physical  security  provided  along  the  length  of  the  canal. 

Second  and  third,  I  found  a  very  great  misinideretanding  about  the 
right  of  military  intervention  and  about  the  priority  passage  of  ships 
issue  and  how  that  would  be  exercised. 

With  those  very  fundamental  misunderstandings  about  what  is 
being  provided  toward  the  security  of  the  canal,  I  mu.st  say  that  I 
think  the  major  problem  we  are  dealing  with  is  the  security  of  the 
canal.  We  want  to  see  that  security  continued. 

I  found  that  once  I  sat  down  with  different  people  and  groups  and 
explained  exactly  what  the  treaty  provided,  there  were  not  too  many 
people  Avho  didn't  at  least  come  around  to  some  sort  of  tacit  support  of 
what  we  are  trying  to  do. 

What  I  am  building  up  to  is  that  I  was  very  glad  to  hear  in  your 
statement  this  morning  the  fact  tliat  j^ou  saw  no  hasty  action  on  this. 
I  think  that  is  very  important. 

I  have  been  somewhat  critical  of  the  administration  for  not  doing 
a  better  education  job.  I  know  it  tried  Avith  the  different  groups  it  sent 


25 

out  over  the  country.  Perhaps  the  only  way  we  will  finally  get  the 
education  job  done  so  that  everyone  understands  this  matter  is  to  brnig 
it  out  on  the  floor. 

TJ.S.    MILITARY    SUPPORT    FOR    TREATIES 

Another  point  you  made  on  which  I  also  want  to  comment  is  that 
tlie  military  is  for  these  treaties.  Their  testimony  indicated  that.  I 
must  say,  when  that  testimony  was  first  given  by  the  Joint  Chiefs  of 
Staff  and  other  members  of  the  military,  I  think  I  perhaps  looked  at 
that  testimony  with  a  little  jaundiced  view.  I  thought  the  President 
ran  this  up  the  flagpole  and  perhaps  they  were  automatically  saluting. 
But  I  have  talked  to  many  of  them  privately— not  all  of  them,  but  to 
some  of  them— and  personally,  and  I  find  that  their  support  of  this 
is  personal  and  heartfelt.  They  really  believe  in  it.  I  think  this  is  a 
very  important  part  of  the  education  process  that  remains  to  be  done 
Avith  most  of  the  people  in  this  country. 

EDUCATING    THE    AMERICAN    PEOPLE 

As  was  pointed  out  earlier,  as  time  has  gone  on  and  the  word  has 
gradually  gotten  around  concerning  what  the  treaties  provide,  there 
has  begun  to  be  a  shift  in  sentiment,  if  the  polls  are  accurate.  But  I 
think  we  have  a  long  way  to  go  yet.  The  points  that  I  mentioned  here 
that  I  found  were  areas  of  misunderstanding  at  home  are  areas  that 
have  to  be  adequately  explained  to  the  American  people  so  that  every- 
one understands  this  and  the  American  people  are  behind  it. 

A  treaty  that  does  not  wind  up  with  the  American  people  behind  it, 
even  though  we  in  the  Senate  might  approve  it,  if  it  does  not  have  the 
long-term  understanding  of  the  American  people,  all  we  are  doing  is 
putting  off  our  trouble  for  another  10  years  down  the  road.  Then,  if 
some  crisis  erupts,  we  will  find  our  people  not  solidly  behind  this  and 
there  would  be  a  great  move  to  change  it,  and  this,  of  course,  would  be 
a  tragedy. 

I  fully  support  your  view  that  no  hasty  action  be  taken,  that  there 
be  more  educational  effort  on  this. 

I  think  with  that  we  can  wind  up  with  a  very  solid  treaty  that  is 
in  the  long  term  best  interests  of  our  country  and  which,  most  im- 
portantly, provides  security  for  our  use  of  that  canal.  That  is  the 
main  thing  we  are  looking  for. 

Senator  Btrd.  Senator  Glenn,  Woodrow  Wilson  said  that  the  re- 
sponsibility of  the  legislative  branch  to  inform  was  as  great  as  its 
responsibility  to  legislate.  We  will  be  fulfilling  this  responsibility  by 
adequate  debate.  I  assure  you  that  there  will  be  no  effort  on  my  part 
to  support  any  cloture  motion  the  first  week  or  the  second  week  or 
the  third  week.  I  don't  anticipate  a  filibuster  on  this,  either.  But  I  do 
anticipate  adequate  debate,  and  rightly  so. 

The  President  will  be  addressing  the  Nation  within  the  next  few 
days,  and  I  hope  that  this  will  be  of  help  also.  I  believe  it  will. 

Senator  Glenn.  We  tend  to  operate  sometimes  in  an  insulated  little 
area  in  Washington.  We  get  into  these  things.  We  understand  them. 
We  think  the  word  is  getting  out  and  that  all  the  people  back  home 
have  the  same  views  or  the  same  information  available  to  them  all 


26 

the  time.  Too  often  that  is  just  not  true.  I  found  that  in  this  par- 
ticular instance  on  this  particular  subject,  the  gap  between  what  we 
are  doing  here  on  this  committee  and  what  the  people  of  Ohio  under- 
stood, as  I  perceive  it  when  I  went  around  the  State,  was  quite  wide. 
I  did  what  I  could  to  dispel  that,  and  I  hope  the  same  thing  will  occur 
for  all  the  people  across  this  country  as  we  get  this  on  the  Senate  floor. 

I  thank  you.  Senator. 

Senator  Bted.  Thank  you,  Senator  Glenn. 

The  CiiAiRMAisr.  Senator  Griffin. 

Senator  Griffin.  Thank  you,  Mr.  Chairman,  This  has  been  such 
a  harmonious  meeting  up  to  now  that  I  hate  to  put  in  a  note  of  discord. 

COMMENDATION   OF  LEADERSHIP 

Before  doing  so,  I  do  wish  to  join  my  colleagues  in  saluting  and 
commending  you.  Senator  Byrd,  and  you,  Senator  Baker,  for  the 
outstanding  leadership  which  you  are  7:)roviding  on  this  very,  very 
difficult  issue  in  the  best  traditions  of  the  Senate. 

Of  course,  since  you  have  be-en  around  for  a  long  time,  I'm  sure  you 
realize  that  not  only  are  there  a  lot  of  people  in  the  country  who  do 
not  agree  with  you  on  this  issue,  but  there  are  quite  a  few  in  the 
Senate,  as  well.  "What  the  numbers  will  come  down  to  I  don't  know. 

I  must  say  that  this  has  been  one  of  the  most  difficult  issues  I  have 
confronted  in  my  21  years  in  the  Congress.  I  have  long  recognized 
that  a  major  revision  in  our  treaty  relationship  with  the  Eepublic 
of  Panama  is  desirable  and  could  be  in  the  interests  of  both  countries. 

I  recognize  the  importance  of  maintaining  close  and  friendly  rela- 
tions with  the  people  of  Panama  and  with  the  people  of  other  nations 
throughout  the  hemisphere.  I  am  deeply  conscious  of,  and  concerned 
about,  the  impact  that  outright  rejection  of  the  treaties  could  have  on 
our  relations  in  the  hemisphere. 

Sometimes  political  responsibility  imposes  upon  public  officials  the 
necessity  of  choosing  among  several  undesirable  courses  of  action. 
That  may  seem  to  be  the  dilemma  we  face  with  these  treaties. 

OPPOSITION  TO  TREATIES 

After  months  of  agonizing  consideration,  I  have  concluded  that 
I  cannot  consent  to  ratification  of  the  treaties  before  us.  I  think  they 
are  fatally  flawed  in  a  number  of  substantive  respects.  In  my  view, 
they  do  not  adequately  protect  the  interests  of  the  United  States  or 
of  other  nations  which  depend  upon  the  canal. 

I  will,  of  course,  be  more  specific  in  a  statement  of  my  individual 
views  which  will  be  filed  with  the  committee  report.  I  might  just  point, 
however,  to  article  XIT  of  the  Panama  Canal  Treaty  which  deeply 
concerns  me.  It  takes  away  an  option  of  the  United  States,  between 
now  and  the  year  2000,  to  even  consider  the  possibility  of  building 
a  second  canal,  possibly  a  sea-level  canal,  in  another  country.  We  would 
tie  our  hands  under  these  treaties  and  deny  ourselves  that  option, 
which  I  think  could  be  very  valuable  and  important. 

I  am  concerned  that  too  much  of  the  treaty  language — and  in  very 
important  areas — is  full  of  ambiguities — ambiguities  so  apparent  that 
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people  representing  each  country  are  telling  their  respective  constitu- 
ents that  the  language  means  different  things. 

If  there  is  concern  about  defending,  the  canal  now — with  the  troops 
we  have  stationed  there — and  that  seems  to  be  a  concern  of  many 
people  who  support  these  treaties,  there  should  be  greater  concern 
about  what  would  happen  after  the  year  2000  under  the  provisions  em- 
bodied in  these  treaties:  I  don't  find  the  understanding  reached  between 
President  Carter  and  General  Torrijos  to  be  adequate  to  cover  that 
concern. 

I  am  also  disturbed  that  between  now  and  the  year  2000,  a  dwindling 
number  of  U.S.  citizens  and  a  growing  number  of  Panamanian  citizens 
would  be  expected  to  operate  and  maintain  the  canal  "as  employees  of 
the  United  States," — but  under  the  law  of  Panama,  except  to  the  ex- 
tent that  there  is  other  provision  made  in  these  treaties.  Not  in  the 
year  2000,  but  in  30  months  after  the  treaties  are  ratified,  the  area  now 
included  in  the  Canal  Zone  and  all  the  people  working  in  it,  w^ould 
be  subject  to  the  laws  of  Panama,  to  the  police  of  Panama,  to  the 
courts  of  Panama.  I  think  that  is  a  situation  that  would  be  fraught 
with  great  difficulty.  There  is  no  mechanism,  no  machinery  in  these 
treaties  to  resolve  the  disputes  that  would  arise. 

Furthermore,  I  believe  that  the  defects — and  I  have  focused  on  only 
a  few  of  those  which  concern  me — are  so  basic  and  so  serious  that  they 
cannot  be  remedied  by  ti-ying  to  rewritei  the  treaties  on  the  Senate 
floor. 

Although  these  treaties  should  not  be  ratified,  I  believe  there  is  a 
course  open  to  the  Senate  other  than  outright  reaction.  Despite  all  of 
his  knowledge  about  the  history  of  the  canal,  or  perhaps  because  of  it, 
David  McCullough,  the  distinguished  author  of  "The  Path  Between 
the  Seas,"  acknowledged  before  the  committee  that  he  had  experienced 
great  difficulty  in  reaching  a  personal  decision  about  the  merit  of  these 
treaties.  Although  he  finally  decided  on  balance,  to  support  the  trea- 
ties, he  made  a  veiy  profound  and  perceptive  point  in  his  testimony 
before  this  committee.  I  would  like  to  quote  him : 

If  we  say  "yes"  to  these  (treaties)  in  a  grudging  way  *  *  *  (because  we  tliink) 
we  have  painted  ourselves  into  a  comer  and  we  have  to  get  out  *  *  *  (that  would 
be)  unfortunate  *  *  *  (and)  just  as  wrong,  and  in  some  ways  a  greater  mistake 
than  to  say  "no"  in  the  spirit  of  saying  "no"  because  (it  should  be)  done  right — 
because  we  don't  want  to  have  to  come  back  in  15  or  20  years  and  have  to  do  it 
all  over  again. 

Under  the  Constitution,  of  course,  the  Senate's  role  is  one  of  "advice 
and  consent."  Instead  of  consenting  to  these  treaties,  I  believe  it  would 
be  a  wiser  coui-se  for  the  Senate  to  exercise  only  its  "advice"  authority. 
In  other  words,  without  rejecting  these  treaties  outright,  I  believe  we 
would  be  wise  in  this  instance  for  the  Senate  to  advise  the  President 
to  send  the  negotiators  back  to  the  drawing  boards  with  instructions 
to  persist  until  a  more  acceptable  treaty  can  be  fasliioned. 

I  want  to  say  in  all  sincerity  that  I  salute  and  respect  the  two 
leaders  of  the  Senate  and  my  colleagues  who  have  come  to  a  contrary 
conclusion — those  who  in  their  own  minds  are  convinced  that  these 
treaties  are  in  the  best  interests  of  the  United  States.  To  the  extent 
that  you  have  the  courage  of  your  convictions,  that  is  in  the  best 
interest  of  the  Senate,  because  t  believe  with  Edmund  Burke  that  a 
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Senator  owes  his  constituents  his  judgrnent  and  should  not  sacrifice 
it  to  the  public  opinion  alone. 

Senator  Bypj).  Of  course,  Edmund  Burke  was  defeated  in  the  next 
election. 

[General  laughter.] 

Senator  Griffin.  Yes;  but  nevertheless  I  think  it  the  kind  of  a 
principle  that  Senatoi-s  ought  to  be  expected  to  abide  by. 

But,  when  the  call  on  the  merits  of  an  issue  is  as  close  as  this  is, 
or  as  I  perceive  it  to  be,  I  think  the  judgment  of  the  people  ought  not  to 
be  taken  lightly.  Very  honestly  and  frankly,  I  have  come  to  the  con- 
clusion that  in  this  situation,  as  is  often  the  case,  the  people  are  right. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  McGovern  ? 

Senator  McGo\"ern.  Thank  you  Mr.  Chairman. 

PUBLIC  SUPPORT  FOR  FOREIGN  POLICY  COMMITMENT 

I  want  first  to  thank  my  friend,  Chuck  Percy,  for  explaining  so 
convincingly  why  our  friend  Howard  Baker  has  delayed  until  now 
his  decision  on  the  canal.  Then  I  wanted  to  make  a  serious  observation 
in  that  same  spirit.  We  have  learned,  I  think,  in  recent  years  that  we 
can't  make  a  foreign  policy  commitment  that  does  not  have  broad  po- 
litical support  here  at  home.  So  I  want  to  commend  our  leaders  in  the 
Senate,  both  Senator  'Byrd  and  Senator  Baker,  for  helping  to  bring 
us  to  what  I  think  is  a  solid  consensus  on  these  treaties  that  are  now 
before  us. 

I  wondered.  Senator  Byrd,  if  you  have  seen  two  or  three  recent  pub- 
lic opinion  polls  which  indicate  that  when  the  American  people  were 
asked  if  they  support  the  Panama  Canal  Treaties,  most  of  them  were 
inclined  to  say  no,  but  when  they  were  asked  if  the  treaties  were  modi- 
fied to  include  the  two  provisions  that  are  in  the  Carter-Torrijos 
Memorandum,  and  which  are  in  the  amendments  that  you  are  sug- 
gesting, the  overwhelming  majority — I  think  a  2-to-l  majority — favor 
the  treaties. 

Senator  Btrd.  Yes.  I  am  aware  of  that,  Senator. 

Senator  McGovern.  Mr.  Chairman,  I  would  ask  that  those  polls — 
I  think  there  are  three  of  them  now — be  included  as  a  part  of  the  hear- 
ing record,  because  I  think  it  is  important  to  show  that  even  in  the 
absence  of  very  much  education  and  information  on  this  subject,  by 
margins  of  2  to  1  the  American  public  supports  these  two  treaties 
as  we  now  propose  to  modify  them. 

The  Chairman.  The  polls  to  which  you  referred,  Senator,  will  be 
incorporated  into  the  record  of  this  hearing,  without  objection. 

Senator  McGo\t:rn.  Thank  you,  Mr.  Chairman. 

[Due  to  time  limitations,  the  information  referred  to  is  not 
included.] 

Senator  McGovern.  There  is  another  thing  that  I  wanted  to  ask 
you  about.  Senator  Byrd. 

presidential  explanation  of  treaties  over  network  TV 

There  has  been  some  discussion  here  this  morning  about  the  need  for 
more  information,  more  education,  on  the  part  of  the  administration 
in  dealing  with  the  American  people.  Do  you  know  of  any  specific 
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plans  that  the  President  has  to  go  to  the  people  with  his  explanation 
on  the  treaty  ?  I  am  thinking  about  network  television  or  something 
similar. 

Senator  Btrd.  Yes. 

I  have  asked  the  President  to  make  at  least  two  national  presenta- 
tions by  way  of  all  of  the  communications  media.  He  will  do  that.  I 
suggested  that  he  make  his  first  presentation  at  or  about  the  time  that 
the  Senate  takes  up  the  treaties,  give  or  take  a  little  bit.  He  is  going 
to  conduct  a  national  television  appearance  in  this  regard. 

Yesterday  I  was  told  the  date,  and  that  has  slipped  my  mind.  As  I 
recall,  however,  it  will  be  about  February  1,  but  I  am  not  sure. 

Anyhow,  he  will  make  that  television  appearance.  I  also  asked  him 
to  make  a  second  one  during  the  Senate  debate  on  the  treaties.  If  that 
second  one  appears  to  be  necessary  and  helpful,  I  am  sure  that  he  will 
do  it. 

Senator  McGovern".  I  think  it  would  be  useful,  in  addition  to  call- 
ing on  the  Members  of  the  Senate,  to  explain  why  those  of  us  who  are 
supporting  the  treaties  are  supporting  them  if  the  President  could 
be  out  in  front  on  this  issue. 

Senator  Bttid.  I  will  bring  to  his  attention  the  viewpoint  that  you 
have  expressed.  Senator  McGovern.  I  am  sure  that  will  substantiate 
his  feeling  that  such  is  necessary. 

HUMAN   RIGHTS,   CIVIL   LIBERTIES  IN   PANAMA 

Senator  McGovern.  Senator  Byrd,  you  make  reference  in  your 
statement  to  the  concern  that  you  expressed  to  General  Torrijos  about 
human  rights  and  civil  liberties  in  Panama.  You  indicate  that  he 
made  a  pledge  to  you  and  the  delegation  that  he  would  abrogate  some 
of  the  more  repressive  laws  relating  to  civil  rights  and  human  rights. 
Have  you  had  any  correspondence  from  him  since  that  time  indicating 
that  he  is  going  to  follow  up  on  that  pledge  ? 

Senator  Byrd.  Yes. 

I  have  received  correspondence,  and  I  believe  that  I  placed  it  in  the 
Congressional  Record  which  indicated  that  he  had  taken  actions  to 
abrogate  the  law  which  dealt  with  summary  justice,  which  provided 
for  incarceration  of  up  to  15  years  without  a  trial.  He  indicated,  I 
believe,  that  their  assembly,  the  505  member  assembly  made  up  of  rep- 
resentatives of  municipal  governments,  had  taken  whatever  appropri- 
ate actions  were  necessary  in  this  regard  and  that  he  was  proceeding 
with  the  carrying  out  of  his  promise  to  my  delegation  concerning  the 
laws  governing  press  freedom. 

So,  the  answer  to  your  question  is  yes,  he  has  taken  action,  and  he 
is  continuing  to  take  whatever  action  remains  to  be  taken  to  carry 
out  his  commitments  to  the  delegation. 

Senator  McGovern.  Would  you  have  any  objections.  Senator  Byrd, 
to  making  that  correspondence  available  for  this  record  ? 

Senator  Byrd.  Not  at  all.  I  would  be  happy  to. 

Senator  McGovern.  Mr.  Chairman,  I  ask  unanimous  consent  the 
pertinent  correspondence  between  General  Torrijos  and  Senator  Byrd 
be  made  a  part  of  the  committee  record. 

The  Chairman.  Without  objection,  that  will  be  done. 

[The  information  referred  to  follows :] 

22-333 — 78 3 
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Jefe  de  Gobiekno, 
Panama,  3  de  diciemire  de  1D77. 

Hon.  ROBEKT  Byrd, 

Lidcr  de  la  Mayoria,  del  Senado  de  los  Estado  TJnidos, 
Washington,  D.C. 

Estimado  Senador:  La  presente  tiene  el  proposito  de  informarle  que  nnestro 
Consejo  de  Estado  celebrado  el  2  de  diciembre  de  1977  en  Farallon,  derogo  ,en  su 
totalidad  el  Decreto  342  del  31  de  octubre  de  1969.  que  se  refiere  a  delitos  contra 
el  ordeu  constitueional  y  el  Estado.  Esto  significa  que  dichos  delitos  seran  trata- 
dos  conforme  a  los  Codigas  Penal  y  Judicial,  los  cuales  permanecen  como  esta- 
ban  antes  de  1968. 

Tambien  es  el  proposito  de  esta  informarle  que  ciertos  artieulos  del  Decreto 
341  que  suspendieron  las  garantias  constitucionales  tambien  fueron  derogados. 
Estos  artieulos  ya  derogados  se  referian  a  las  proliibicioues  sobre  la  celebra- 
cion  de  reuniones  publicas  en  la  Ciudad  de  Panama  y  en  Colon.  Por  consiguieute, 
esta  actividad  publica  podra  realizarse  en  todo  el  pais,  inclusive  la  Ciudad  de 
Panama  y  Colon,  como  siempre  se  hizo  en  la  practica. 

Dentro  de  los  proximos  dias,  se  discutiran  los  proyectos  de  leyes  sobre  eom- 
municacioues  publicas  y  material  impreso.  Estamos  en  espera  de  las  recomenda- 
ciones  del  Sindicato  de  Periodistas.  el  cual  ha  expresado  la  preocupacion  de  que 
la  derogacicjn  de  la  ley  actual  haria  aplicable  la  legislacion  anterior  y  que  esta 
legislacion  requiere  ser  puesta  al  dia. 

Estoy  cumpliendo  con  mi  palabra.  Sirvase  transmitir  esto  a  sus  colegas,  en 

quienes  confio  encarecidamente. 

General  Omar  Torkijos  H. 

[Translation  follows:] 

Head  op  Government, 

Panama,  December  3, 1977. 

Hon.  Robert  Btrd, 

United  States  Senate  Majority  Leader, 

Washington,  D.C. 

Dear  Senator  Byrd  :  This  is  to  inform  you  that  our  Council  of  State,  meeting 
on  December  2,  1977  at  Farallon,  repealed  in  its  entirety  Decree  342  of  October 
31.  1969  which  refers  to  crimes  against  the  constitutional  order  and  the  State. 
This  means  that  said  crimes  will  be  dealt  with  in  accordance  with  the  Penal  and 
Legal  Codes,  which  remain  as  they  were  prior  to  1968. 

This  is  also  to  inform  you  that  certain  articles  of  Decree  341  which  sus- 
pended constitutional  guaranties  were  repealed  as  well.  The  repealed  articles  re- 
ferred to  prohibitions  against  public  meetings  at  Panama  City  and  Col6n.  Conse- 
quently, this  public  activity  may  take  place  throughout  the  country,  including 
Panamd  City  and  Col6n,  as  was  always  the  case  in  practice. 

Within  the  next  few  days  the  bills  on  the  mass  media  and  printed  material 
will  be  debated.  We  are  awaiting  the  recommendations  of  the  Journalists  Union 
which  has  expressed  concern  that  a  repeal  of  the  present  law  would  cause  pre- 
vious legislation,  in  need  of  updating,  to  become  applicable. 

I  am  keeping  my  word.  Please  transmit  this  to  your  colleagues  in  whom  I  have 

General  Omar  Torrijos  H. 

NEW   SEA-LEVEL   CAXAL  PROVISION 

Senator  McGovern.  I  have  one  other  point,  Senator  Byrd. 

There  has  been  some  siijrorestion  that  one  other  change  be  made  in 
the  treaties,  which  I  would  personally  very  strongly  oppose.  That 
has  to  do  with  the  section  under  which  Panama,  in  effect,  agrees  not 
to  build  another  canal  without  our  approval  up  until  the  year  2000 ;  in 
other  words,  they  would  not  negotiate  with  any  third  party  for  the 
construction  of  a  canal.  In  return  for  that  concession,  which  I  undei-- 
stand  the  President  was  personally  interested  in,  we  agree  not  to  build 
a  canal  outside  of  Panama  unless  it  is  with  their  permission. 

Now  if  those  who  object  to  that  language  were  to  strike  those  pro- 
visions from  the  treaty,  would  that  not,  in  effect,  open  the  way, 
then,  for  Panama,  if  she  wished,  to  negotiate  an  arrangement,  let  us 
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say,  with  the  Soviet  Union  to  buikl  a  sea-level  canal  across  her  terri- 
tory without  any  consultation  with  us  ? 

Senator  Byrd.  I  would  like  to  keep  an  open  mind  on  this  question. 
But  I  must  say,  Senator  McGovern,  that  I  am  advised  that  this 
language  is  in  the  best  interest  of  the  United  States  and  that  it  was 
put  into  the  treaties  at  our  own  behest.  In  view  of  the  fact  tliat  Panama 
provides  the  only  feasible  and  economical  route  for  a  sea-level  canal, 
we  have  protected  our  interests  in  this  verbiage,  if  I  understand  it 
correctly,  against  the  building  of  a  sea-level  canal  in  Panama  by  some 
other  nation.  I  don't  think  we  would  attempt  to  build  a  sea-level 
canal  anywhere  else  because  of  the  costs  and  the  lack  of  feasibility 
of  it. 

So,  if  this  is  the  only  place  where  we  would  build  another  canal 
in  any  event,  it  seems  to  me  that  we  are  not  tying  our  hands:  we 
are  just  doing  Avhat  we  would  do  without  the  verbiage.  But  we  do 
have  the  additional  protection,  as  you  have  pointed  out  and  as  I 
understand  it,  against  any  agreement  that  might  otherwise  eventuate 
between  Panama  and  another  nation  for  that  nation  to  build  a  sea- 
level  canal  in  Panama. 

As  I  said,  I  want  to  keep  my  mind  open  on  this.  But  I  am  con- 
strained that  we  all  want  to  give  a  lot  of  consideration  to  this  provi- 
sion before  we  take  any  action  to  amend  it  or  to  eliminate  it. 

Senator  ]McGovER]sr.  It  just  seems  to  me  that  our  negotiators  got 
almost  100  percent  on  that  exchange.  We  gave  up  an  option  we  are 
obviously  not  going  to  exercise  in  anv  event  to  build  a  canal  in  some 
other  country.  In  Central  America  all  other  studies  have  shown  that 
it  is  not  as  feasible  to  build  anywhere  else  as  it  is  in  Panama.  So,  we 
really  didn't  give  away  anything  of  much  value  to  us.  On  the  other 
hand,  the  Panamanians  have  ruled  out  the  possibility  of  action  on  their 
part  to  negotiate  with  some  outside  power  to  build  a  canal  in  their 
territory  and  they  have  given  us,  in  effect,  the  exclusive  rights  to  do 
this. 

Senator  Byrd.  Yes:  I  understand,  indirectly,  that  General  Torrijos 
would  be  delighted  to  have  this  language  taken  out. 

As  I  said,  I  want  to  reserve  final  judgment  on  this  provision  until 
such  time  as  I  have  had  more  opportunity  to  study  it  and  to  see  what 
all  of  the  parameters  are,  as  far  as  political  practicalities  are  concerned 
when  we  are  voting. 

Senator  ISIcGovern.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

The  Chairmax.  Senator  Baker? 

Senator  Baker.  Thank  you  very  much,  Mr.  Chairman.  I  won't  take 
very  long.  I  have  no  formal  statement  to  make. 

I  would  like  to  summarize  two  or  three  points  that  have  been  raised 
in  the  conversation  this  morning. 

commendation  of  matority  leader 

But  before  I  do,  I  would  like  to  commend  Senator  Bryd  for  an  ex- 
cellent presentation  today.  I  am  sure  it  is  no  surprise  to  my  colleagues 
on  this  committee  and  to  others  to  know  that  Senator  Byrd  and  I  at 
one  time  or  other  have  spent  hours  talking  about  this  situation,  and 
in  fact  have  withheld  a  judgment  on  how  to  proceed  mitil  very 
recently. 
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EVENTS  LEADING   UP  TO   MINORITY   LEADERS   POSITION 

I  aippreciate  Chuck  Percy's  remarks  about  my  motivations  for  with- 
holding judgment  on  the  treaties  and  George  McGovem's  comment  on 
those  remarks.  I  had  not  meant  to  say  anything,  but  I  guess  now  maybe 
I  should.  It  really  is  not  as  complex  as  it  sounds,  gentlemen. 

President  Carter  called  me  in  Huntsville  during  the  August  recess. 

The  Chairman.  In  Tennessee,  you  mean. 

Senator  Baker.  Yes;  I  assume  that,  John.  There  is  another  one  in 
Alabama,  I  know,  but  for  the  moment  I  am  not  counting  that. 
[General  laughter.] 

The  President  called  me  and  he  said,  "You  know,  we  are  probably 
going  to  get  these  treaties  signed  pretty  soon  and  I  wanted  to  let  you 
know  about  it."  My  reply  to  him  was,  "Mr.  President,  I  appreciate 
it" — and  I  did  appreciate  being  notified  of  it — "but  I  want  to  t^ll  you 
two  thing-s.  You  certainly  know  the  first."  I  told  him  that  there  is 
no  more  sensitive  political  issue  in  this  country  than  the  Pamana  Canal 
issue.  I  said  that  I  have  a  dual  responsibility :  As  a  Senator,  to  use  my 
best  judgment  to  advise  and  consent  with  him  on  these  treaties;  and 
as  the  Republican  leader  of  the  Senate.  This  is  an  issue  over  wMch  the 
meml>ers  of  my  party  are  sharply  divided  in  the  Senate. 

I  made  a  judgment  and  a  decision  that  I  am  going  to  witlihold 
judgment  on  the  treaties  until  after  I  had  gotten  all  the  facts  tliat  I 
could,  until  after  the  Foreign  Relations  Committee  had  held  its  ]iear- 
ings,  until  after  I  brought  myself  to  the  position  where  I  think  I  know 
what  advice  to  give  to  my  colleagues.  I  said  that  that  probably  would 
not  come  until  after  the  first  of  the  year. 

ISTow  I  am  sure  that  the  President  understood  that.  We  have  discussed 
that  since.  Senator  Byrd  understood  that. 

I  then  made  my  trip  to  Panama  with  two  of  our  colleagues  and  I 
began  the  conversation  by  telling  General  Torrijos,  "You  know,  it  is 
not  going  to  do  any  good  for  me  to  do  anything  except  be  extremely 
frank  and  candid  with  you  because  othervrise  it  serves  no  purpose,  for 
you  or  for  me.  I  want  you  to  know  one  thing.  It  is  mv  considered  jx)liti- 
cal  judgment  that  the  treaties  will  not  pass  the  Senate  in  their  present 
form." 

This  apparently  translated  pretty  well  because  it  put  a  chill  over  the 
whole  conversation  at  that  point.  [General  laughter.] 

I  told  him  that  I  thought  with  amendments  embracing  the  elemeiits 
of  the  agroement  that  he  had  made  with.  President  Cai-fer  in  October, 
and  possibly  others,  including  possibly  the  sea  level  canal  controversy, 
there  was  enough  prospect  for  consent  to  ratification  by  the  Senate 
that  if  he  would  show  that  flexibility  to  me — ^that  is,  a  willingness  to 
consider  chancres — that  I  would  be  willing  to  go  back  and  see  if  we 
could  assemble  a  package  of  amendments,  an  agreement,  thfit  would 
maximize  or  optimize  the  chances  of  advice  and  consent  to  the  ratifi- 
cation of  the  treaties  by  the  Senate. 

It  is  my  clear  understanding  that  he  did  express  that  willingness. 
On  that  basis,  I  then  said  publicly  that  T  would  not  support  the  treaties 
without  amendments;  I  would  support  the  treaties  if  the  amendments 
were  made. 

After  that  point.  Senator  Byrd  and  I  conferred  once  again  at  some 
length  and  I  think  we  have  some  agreement  on  at  least  the  basic  form 
those  amendments  ought  to  take. 


33 

I  thank  yon,  Mr.  Chairman,  and  Senator  Case,  and  the  other  mem- 
bers of  the  committee  for  giving  us  the  opportunity  to  appear  and  to 
ask  you  tO'  treat  in  an  unusual  procedure  this  matter  to  bring  it  to  the 
floor  so  that  others  who  may  wish  to  join  in  those  amendments,  in  that 
package  of  additional  guarantees,  may  do  so. 

I  want  to  say  now,  having  done  that,  that  I  have  no  reservations 
about  the  treaties.  I  think  ratification  of  the  amended  treaties  is  in  the 
best  national  security  interests  of  the  United  States  of  America.  That 
is  what  I  make  my  judgment  on.  I  think  that  the  battle  isn't  won.  I 
think  that  Senator  GrijfRn  made  an  eloquent  presentation  here  this 
morning  about  his  objections.  There  are  others  in  the  Senate  who  feel 
as  he  does.  Senator  Dole  was  on  the  floor  this  morning  expressing  his 
views. 

You  know,  the  battle  simply  is  not  won. 

One  of  the  major  jobs  I  have  in  this  responsibility  as  majority 
leader  is  to  be  able  to  coimt.  If  you  can't  count,  you  are  dead. 

I  must  say  in  all  candor  and  frankness  that  I  cannot  count  the  votes 
to  consent  to  ratify  these  treaties  at  this  moment.  So,  the  battle  is  not 
over.  I  think  we  can  win  it,  but  it  is  not  over  yet.  It  is  going  to  talce  a 
lot  of  hard  work  and  a  lot  of  give  and  take. 

But  I  have  concluded,  after  doing  the  best  I  know  how  to  do  and 
after  taking  the  time  that  I  thought  was  appropriate  to  do  it,  that  it  is 
in  the  best  interests  of  my  country,  and  that  it  is  in  the  best  interests 
of  my  party  and  of  the  Senate.  I  urge  the  approval  of  these  treaties. 
That  is  the  basis  on  which  I  do  so. 

T  thank  you,  Mr.  Chainnan. 

The  Chairman.  Thank  you.  Senator  Baker. 

Senator  Sarbanes? 

Senator  Sarbanes.  Thank  you,  INIr.  Chairman. 

COMMENDATION    OP    CHAIRMAN    SPARKMAN 

First  of  all,  Mr.  Chairman,  I  want  to  compliment  you  for  the  leader- 
ship you  have  given  to  the  committee  in  the  course  of  the  consideration 
of  these  treaties.  We  have  held  a  very  extended  series  of  hearings.  I 
think  anyone  and  evers^one  vrho  had  any  desire  to  appear  before  the 
committee  had  the  opportunity.  I  think  their  argiunents  have  received 
very  careful  consideration.  In  fact,  it  was  the  committee's  exploration 
in  terms  of  its  questioning  that  made  clear  that  the  Statement  of  Under- 
standing would  be  an  important  contribution  toward  making  clear  the 
meaning  of  the  ti^eaties.  I  want  to  express  my  own  appreciation  to  you 
for  that  leadership. 

COMMENDATION    OF    LEADERSHIP 

Second,  I  want  to  say  to  both  Senator  Byrd  and  Senator  Baker  that 
I  think  they  have  shown  constructive  initiatives  here  that  are  out- 
standing and  that  I  think  are  worthy  of  the  label  of  statesmanship  in 
the  consideration  of  this  matter.  I  strongly  support  their  initiatives 
and  I  look  forward  to  the  opportunity  to  work  with  them,  the  mem- 
bers of  the  committee,  and  other  members  of  the  Senate  to  bring  them 
to  fruition. 

I  want  to  Say  a  few  things. 
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EMOTIONAL    APPEAL    OF    CANAL 


One  cannot  start  to  think  seriouslj'^  about  the  Panama  Canal,  about 
these  treaties,  about  the  whole  comj^lex  of  issues  involved,  at  least  in 
my  view,  without  begiiming  to  gain  an  understanding  of  the  tremen- 
dous emotional  appeal  which  the  canal  has  for  so  many  people.  You 
cannot  read  McCullough's  book  without  a  sense  of  the  emotion  and 
the  meaning  and  the  symbol  of  the  canal. 

It  was  an  extraordinary  achievement  by  the  United  States  in  two 
regards.  First,  it  is  an  engineering  accomplishment.  It  functions  today 
asit  functioned  64  years  ago,  when  it  opened.  Second,  it  is  an  extraor- 
dinary achievement  in  the  health  field,  in  which  American  physicians, 
American  nurses,  and  American  medical  people  in  effect  made  it  pos- 
sible to  build  the  canal. 

I  have  enormous  respect  for  those  pioneers  and  for  the  people  who 
followed  in  their  footsteps,  for  the  Americans  who  have  gone  to  the 
Canal  Zone  in  order  to  make  the  canal  work.  They  have  sho^vn 
extraordinary  professionalism. 

I  don't  approach  this  matter,  and  I  think  it  is  important  not  to 
approach  it,  with  a  sense  of  guilt  in  terms  of  the  American  contribu- 
tion. To  say  that  is  not  to  say  that  it  is  not  important  to  know  the 
history  to  understand  the  perspective  which  the  Panamanian  people 
have  with  regard  to  the  1903  treaty  and  why  they  have  the  concerns 
and  the  feelings  they  have  about  that  treaty,  and  it  is  important  to 
understand  that.  But  I  don't  think  we  ought  to  minimize  what  was 
accomplished. 

JUDGMENT   CONCEPtNING  BEST  U.S.   INTERESTS 

Having  said  that,  I  thinly  obviously  the  critical  question  is  the  one 
that  the  majority  leader  has  put  forward  in  his  statement  this  morning, 
which  has  obviously  been  asked  before,  and  that  is,  are  the  treaties 
in  the  best  interest  of  the  United  States.  When  we  make  that  judgment, 
it  seems  clear  to  me  that  we  have  to  be  very  careful  to  understand  that 
the  choice  before  us  is  not  the  status  quo.  The  choice  before  us  is  the 
change  encompassed  and  embodied  in  the  treaties  and  the  change  which 
will  occur  if  there  are  no  treaties.  That  is  the  kind  of  choice  we  have 
to  make  and  those  are  the  risks  we  have  to  calculate. 

It  is  my  own  view,  after  having  worked  through  this  thing  very 
carefully,  that  these  treaties  are  very  clearly  in  the  best  interests  of 
our  country.  They  serve  our  defense  and  strategic  interests.  The 
American  military  will  have  every  facility  over  the  next  23  years 
in  Panama,  a  situation  which  I  think  you  could  not  hope  to  guarantee 
under  other  circumstances  without  these  treaties.  With  the  Statement 
of  Understanding  which  will  make  very  clear  certain  meanings  in 
the  treaties,  we  will  have  the  right  to  act  in  order  to  maintain  the 
neutrality  of  the  canal— not  only  the  neutrality  of  the  canal,  the  entire 
regime  of  neutrality  embodied  therein.  After  the  year  2000  we  can 
act  in  order  to  maintain  that. 

TREATIES   PROTECT   IMPORTANT  ECONOMIC   INTERESTS 

Second,  I  think  the  treaties  protect  important  economic  interests 
which  are  involved  with  respect  to  the  United  States  and  the  Panama 
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Canal.  The  Panama  Canal  Commission,  wliicli  will  run  the  canal  over 
the  next  23  years  will  have  all  of  its  members  appointed  by  the  United 
States,  and  a  majority  of  them  will  be  Americans.  They  will  setthe 
tolls ;  they  will  determine  the  budget ;  they  will  make  the  allocations 
for  the  maintenance.  They  are  in  a  position,  therefore,  in  the  course  of 
exercising  that  responsibility  over  the  next  23  years,  to  help  in  the 
orderly  transition  and  to  protect  important  aspects  involved  in  the 
operation  and  maintenance  of  the  canal. 

TREATIES    SERVE   IMPORTANT   FOREIGN   POLICY  INTERESTS 

Third,  it  clearly  serves  important  foreign  policy  interests.  This 
treaty  has  significance  not  only  for  the  United  States  and  the  Republic 
of  Panama,  but  significance,  first  of  alL  throughout  all  of  Latin 
America,  very  obviously,  and  in  my  view  throughout  much  of  the  rest 
of  the  world. 

U.S.   PUBLIC   SELF-PERCEPTION 

Fourth,  I  think,  as  David  McCullough  imderscored,  it  serves  in  a 
ver}^  significant  way  an  important  interest  in  the  perception  of  the 
American  people  about  themselves,  what  we  stand  for  as  a  nation,  and 
how  we  intend  to  achieve  our  nation's  objectives. 

I,  in  fact,  view  these  treaties  as  providing  the  United  States  with  a 
justified  moral  and  legal  basis  for  the  use  of  American  power  to  pro- 
tect American  interests.  I  think  that  is  extraordinarily  important.  We 
are  the  world's  most  powerful  country  and  we  can  use  our  power  to 
protect  our  interests. 

But  I  think  it  is  important  in  terms  of  the  willingness  of  our  own 
people  to  support  such  action  in  terms  of  the  perception  of  countries 
abroad  as  we  use  that  power  that  it  be  done  on  a  firm  and  justified 
moral  and  legal  basis.  These  treaties  present  that  opportunity  to  us, 

IMPLEMENTING   LEGISLATION 

Xow  these  treaties  are  not  finished.  The  implementation  of  these 
treaties  through  necessary  subsequent  legislation,  through  the  transi- 
tion process  that  is  going  to  have  to  take  place,  all  of  those  interrelated 
factors,  is  going  to  be  enormously  important.  I  think  those  aspects  of 
the  legislation  to  come  and  how  the  treaties  are  implemented  are  very 
important  with  respect  to  some  of  the  concerns  that  Americans  work- 
ing in  the  Canal  Zone  have  expressed. 

As  the  majority  leader  knows,  and  again,  on  the  chairman's  trip,  we 
paid  great  attention  to  those  concerns.  I  think  that  many  of  those  con- 
•cerns  can  be  responded  to  in  this  area. 

There  is  no  guarantee — and  obviously  one  can't  give  it  because  you 
take  risks  whatever  you  do — that  it  will  work.  But  I  think  we  can 
make  it  work.  I  think  to  do  that  it  is  going  to  call  for  the  best  in  all 
of  us,  just  as  the  advice  and  consent  role  on  which  the  Senate  is  about 
to  embark  will  call  for  the  best  in  the  Senate. 

POSITIVE  ACHIEVEMENT  FOR  UNITED  STATES 

I  would  like  to  suggest  that  as  we  do  that,  we  really  ought  to  per- 
haps see  this  with  the  perspective  that  it  is  an  opportunity,  a  positive 
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opportunity.  These  treaties  offer  to  the  United  States  and  to  our 
people  the  opportunity  to  protect  our  interests  and  to  do  it  in  a  way 
that  ^Yill  command  the  support  and  the  respect  of  our  own  people,  and 
I  think  of  people  throughout  the  world. 

We  ought  not  to  see  it,  as  so  many  tend  to  do,  as  a  negative,  as 
salvaging  the  best  we  can  of  a  situation.  The  situation  offers  to  the 
United  States  an  opportunity  to  move  forward. 

Mr.  McCullough  talked  about  that.  He  talked  about  the  vision  and 
the  foresight  of  the  people  who  built  the  canal,  who  some  70  years  ago 
embarked  on  the  project  of  building  the  canal,  and  of  what  that  meant. 
He  went  on  to  say  that  the  same  opportunity  is  before  us  today. 

I  agree  with  that. 

I  think  there  is  an  opportunity  here  to  look  ahead  and  to  take  ac- 
tion approving  these  treaties  along  the  lines  of  the  initiatives  that  have 
been  suggested,  which  will  make  this  a  positive  achievement  for  the 
United  States,  for  the  American  people,  and  for  American  interests. 

Mr.  Leader,  I  didn't  mean  to  go  on  for  so  long,  but  I  think  this  is 
extraordinarily  important.  I  think  this  is  a  very  basic  decision,  not 
only  in  the  foreign  policy  field,  but  in  a  broader  sense. 

I  want  to  again  thank  you  and  Senator  Baker  for  the  leadership 
you  have  shown,  I  also  want  to  thank  the  chairman  for  the  very  steady, 
quiet,  and  effective  way  in  which  he  has  moved  the  committee  in  its 
consideration  of  this  issue. 

Senator  Byrd.  Senator  Sarbanes,  I  want  to  congratulate  you  on  what 
I  consider  to  be  a  very  thoughtful  and  incisive  statement,  very  impres- 
sively enunciated. 

Mr.  Chairman,  I  thank  the  committee  for  the  courtesies  which  have 
been  extended  to  me.  I  hope  that  I  have  made  some  contribution. 

Treaty  INIarkup  By  Committee 

I  also  want  to  thank  the  committee  for  moving  ahead  as  quickly  as 
it  possibly  can  now  with  the  markup  of  the  ti-eaties. 

The  Chairman.  Again,  let  us  all  thank  you  for  your  appearance 
here  today. 

Senator  McGovern.  Mr.  Chairman,  may  I  please  request  another 
30  seconds? 

The  Chairjman.  All  right,  certainly 

Alternative  Canal  Route  Study 

Senator  ]McGo\tsrn.  I  just  want  to  call  attention  here,  because  of 
the  discussion  of  the  alternative  route  possibility,  that  during  the  years 
1965  to  1970,  we  had  a  very  carefully  constructed  study  of  the  possibil- 
ity of  alternative  routes.  That  commission — the  Inter-Oceanic  Canal 
Study  Commission  that  Senator  Sarbanes  referred  to — was  chaired  by 
Eobert  Anderson,  the  former  Secretary  of  the  Treasury,  and  it  includ- 
ed Milton  Eisenhower,  Robert  Storey,  Raymond  Hill  and  Kenneth 
Fields.  They  spent  $22  million  studying  every  possible  alternative  to 
the  Panama  Canal  route.  They  studied  it  for  5  years.  They  were  ac- 
t.nallv  looking  for  an  alternative  as  a  means,  possibly,  of  strengthening 
our  hand  in  the  forthcoming  negotiations  with  Panama.  They  could 
not  find  any  alternative  route  that  was  anywhere  near  as  feasible  or 
practical  as  another  route  across  Panama  along  Route  10. 
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I  just  want  to  underscore  that  point  and  draw  to  tlie  attention  of 
the  members  of  the  committee  at  Senator  Sarbanes'  letter  last  October 
transmitting  that  study  to  the  President  was  printed  as  a  part  of  our 
hearing  record.  I  would  strongly  urge  our  colleagues  to  make  reference 
to  that  carefully  done  study  before  they  surrender  what  I  think  is  a 
real  concession  to  the  United  States  in  these  treaties  now  before  us 
which  gives  us  the  exclusive  right,  until  the  year  2000,  to  build  any 
future  canal  on  Panamanian  territory. 

I  would  hate  to  see  us  yield  what  I  think  is  a  very  valuable  protection 
for  the  United  States  that  was  gained  by  our  negotiators.  General  To- 
rrijos  has  said  that  it  might  make  him  a  national  hero  if  we  would  sur- 
render that  and  strike  that  clause  out  of  the  treaty.  But  we  ought  to 
be  more  interested  in  the  security  and  well-being  of  the  United  States 
than  in  making  somebody  else  a  national  hero.  So  I  hope  we  will  retain 
this  language  and  heed  what  our  studies  have  shown  us  in  years  gone 
by. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator  McGovern. 

Are  there  any  further  remarks  from  anyone  else  ? 

[No  response.] 

The  Chairman.  Very  well.  Senator  Byrd,  thank  you  so  very  much 
for  coming  before  this  committee  this  morning.  We  very  much  ap- 
preciate your  efforts. 

Senator  Byrd.  I  thank  you,  Mr.  Chairman,  and  I  thank  the  Com- 
mittee. 

The  Chairman.  Under  the  circumstances,  I  am  not  certain  just  j^et 
how  soon  we  should  begin  with  our  markup. 

C0M]VIITTEE  ISIaRKUP  PROCEDURE 

First,  however,  I  would  like  to  suggest  a  procedure  to  the  commit- 
tee which  was  hinted  at  earlier  in  this  hearing. 

Under  the  circumstances,  it  seems  like  it  would  be  the  best  procedure 
for  the  committee  to  make  its  recommendations  to  the  Senate  on 
amendments,  reservations,  or  understandings  in  the  committee  report, 
hut  not  as  specific  proposal  in  the  resolution  of  ratification.  As  I  un- 
derstand it,  that  is  in  confonnity  with  the  wishes  of  the  majority  lead- 
er and  the  minority  leader,  I  believe. 

This  will  allow  the  committee  to  make  its  views  known  to  the  Senate 
on  specific  amendments,  reservations  and  understandings,  and  at  the 
same  time  permit  all  members  of  the  Senate  to  have  maximum  partici- 
pation in  the  shaping  of  the  Senate's  action  on  these  treaties.  There 
will,  of  course,  be  recorded  votes  in  the  committee  on  any  major  pro- 
posal presented,  and  these  votes  will  be  recorded  in  the  committee 
report. 

I  recognize  that  this  procedure  is  unusual,  and  as  a  matter  of  fact  I 
myself  would  have  much  preferred  following  the  more  usual  route.  But 
we  are  in  an  unusual  situation  and  we  do  have  the  well-expressed  views 
from  the  majority  leader  and  the  minority  leader.  For  that  reason  and 
since  it  is  an  miusual  problem  I  thnik  a  departure  from  the  standard 
committee  procedure  is  justified  if  that  is  necessary  to  enable  the 
Senate  best  to  work  its  will  on  such  an  important  issue. 

Second,  there  are,  as  you  know,  several  amendments,  reservations  and 
understandings  which  have  already  been  introduced,  or  which  members 
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of  the  committee  may  wish  to  offer.  Most,  if  not  all,  of  these  are  in- 
cluded in  the  markup  print  that  we  have  before  us. 

"We  also  have  a  worksheet  which  summarizes  these  measures  and  lists 
them  by  subject. 

I  believe  the  committee  must  consider  each  and  every  measure  before 
it  and  render  an  up  or  down  judgment.  I  hope  we  will  be  able  to  go 
right  down  the  list  on  that. 

Third,  I  want  to  note  that  when  we  get  around  to  the  two  resolutions 
of  ratification,  I  will  ask  that  the  committee  act  first — and  I  believe 
that  Senator  Church  is  prepared  to  offer  such  a  resolution — on  the 
Neutrality  Treaty.  Since  so  much  of  the  controversy  concerns  the  pro- 
visions in  that  agreement,  I  think  it  is  desirable  to  act  first  on  the 
resolution  of  ratification  to  accompany  the  Neutrality  Treaty. 

Finally,  let  me  note  that  several  officials  from  the  executive  branch 
are  in  the  audience.  I  hope  they  will  stay  with  us  in  the  event  of  ques- 
tions or  the  need  for  clarification  of  items  that  come  up  in  our  dis- 
cussion. 

Now  I  would  like  to  ask  if  the  committee  would  approve  that  course 
of  action. 

Senator  Case.  Mr.  Chairman. 

The  CHAntMAN.  Senator  Case. 

Senator  Case.  Mr.  Chairman,  it  is  my  understanding  that  this  pro- 
posal, with  which  we  are  all  familiar,  embodies  first  the  opportunity  to 
offer  amendments  and  to  have  votes  on  them  as  substantive  proposi- 
tions, but  that  the  votes  so  taken  will  be  later  embodied,  or  the  results 
of  the  votes  will  be  embodied  in  the  resolution  which  we  will  adopt, 
and  that  therefore  everyone  will  have  a  chance  to  have  his  substantive- 
points  passed  upon  by  the  committee.  I  will  move  that  your  suggestion 
for  this  procedure  be  followed. 

Even  though  we  plan,  if  your  suggestion  is  followed,  to  not  amend 
the  treaty  ourselves,  am  I  correct  that  that  opportunity,  under  your 
proposal,  will  be  provided  first  for  consideration  of  these  amendments 
as  substantive  questions  ? 

The  Chairman".  Senator  Church,  did  you  have  something  ? 
^  Senator  Church.  Mr.  Chairman,  I  would  offer  one  point  of  clarifica- 
tion. 

I  think  that  Senator  Case  has  stated  the  procedure  accurately,  except 
that,  as  I  understand  it,  any  amendments  adopted  by  the  committee, 
or  reservations,  or  understandings,  will  be  incorporated  in  the  report 
of  the  committee  as  recommendations  to  the  Senate,  but  will  not  be 
attached  to  the  instrument  of  consent.  It  will  be  a  clean  instrument  of 
consent.  So  the  committee  would  then  go  to  the  full  Senate  recommend- 
ing that  the  Senate  itself  adopt  particular  amendments  that  have  been 
approved  in  this  committee,  and  they  would  be  contained  in  the  report 
of  the  committee. 

Senator  Case.  Also,  I  take  it  if  we  are  following  this  procedure,  that 
it  would  also  let  everybody  have  a  piece  of  the  action,  in  effect.  It 
would  include  the  rio:ht  of  every  member  of  this  committee  to  vote 
against  the  treaty  if  the  recommendations  contained  in  the  report 
should  not  be  adopted  by  the  Senate  as  a  whole. 

Senator  Church.  Yes,  that  certainly  would  be  my  position.  I  think 
that  would  be  the  understanding  of  the  committee.  Each  Senator,  of 
course,  would  have  to  make  that  judgment  for  himself. 


39 

Senator  Case.  But  lie  would  have  the  right. 

Senator  Sarbanes.  If  the  Senator  would  yield  on  that  question,  as  I 
understand  it,  while  the  resolution  of  ratification  would  go  forward 
with  the  recommendations  in  the  report,  I  assume  that  we  would  have 
one  way  or  another  registered  our  judgment  or  opinion  on  the  recom- 
mendations in  the  course  of  including  them  in  the  report.  So  this  is 
really  a  procedural  matter. 

I  assume  that,  although  as  Senator  Church  said,  you  would  have  to 
make  the  judgment,  but  that  if  you  supported  including  in  the  recom- 
mendations certain  changes  to  the  resolution  of  ratification  which  were 
not  then  adopted,  why  then  the  important  proposals  that  you  thought 
ought  to  be  in  and  be  a  part  of  it  would  not  have  transpired.  Therefore 
your  judgment  would  have  to  reflect  that. 

I  take  it  we  will  register  our  views  in  the  course  of  consideration  in 
the  committee  with  respect  to  the  recommendations  to  be  included  in 
the  report  to  go  to  the  Senate.  Is  that  not  correct? 

Senator  Case.  And  to  have  those  views  expressed  by  record  votes, 
wherever  appropriate. 

Senator  Saranes.  That  would  be  my  assumption. 
The  Chairman.  That  is  correct. 

Senator  Church.  Mr.  Chairman,  I  would  like  to  second  Senator 
Case's  motion  that  these  procedures  be  adopted  by  the  committee. 
The  Chahiman.  Is  there  objection  or  discussion  of  this  matter? 
Senator  Griffhst.  Mr.  Chairman. 
The  Chairman.  Yes,  Senator  Griffin. 

Senator  Grifein.  Mr.  Chairman,  I  am  not  going  to  object.  But  I  am 
not  altogether  sure  that  we  can  change  the  rules  of  the  Senate  under 
which  committees  operate,  even  by  unanimous  consent  within  the  com- 
mittee. 

But  if  we  informally  agree  that  this  is  a  logical  way  to  proceed,  then 
I  guess  we  could  do  it. 

In  view  of  my  feeling  that  the  treaties  really  ought  to  be  renegoti- 
ated and  that  it  would  be  unfortunate  to  try  with  a  patchwork  of 
amendments,  reservations,  and  understandings  to  rewrite  the  treaty 
here  in  the  Senate,  that  procedure  will  not  conflict  with  the  position 
that  I  take  in  any  event. 

The  CiiAiR:\rAX.  Senator  Griffin,  let  me  say  that  the  procedure  has 
been  checked  with  the  Senate  Parliamentarian.  We  are  advised  that 
there  is  no  problem  with  our  adopting  it. 

I  repeat  that  I  personally  would  prefer  the  other  method;  but  it 
seems  that  this  probably  is  the  best  way  of  expediting  action  and 
therefore  I  am  willina'  to  go  along  with  it. 

Senator  Case.  Mr.lChairman,  I  think  the  record  ought  to  show  that 
we  all  agree  on  the  procedure  which  was  suggested. 

The  Chairman.  It  is  my  understanding  that  there  is  no  objection. 
Is  that  right  ? 
[Xo  response.] 

The  Cha  irman.  Then  it  is  unanimously  agreed  to. 
Senator  Case.  Mr.  Chairman,  may  I  please  be  excused.  I  am  afraid 
that  I  have  some  other  pressing  business  to  attend  to  at  this  time  which 
prevents  me  from  remaining  here  any  longer. 

I  understand  that  we  are  not  going  to  take  any  substantive  action 
for  the  rest.of  the  morning,  is  that  correct  ? 
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The  Chairman.  I  think  we  can  agree  to  that. 

Senator  Chtirch.  Mr.  Chairman,  would  you  please  give  us  an  idea 
about  your  plans  for  the  markup  sessions  ?  Do  you  propose  that  we 
commence  now  or  that  we  commence  this  afternoon,  or  tomorrow  with 
the  actual  markup  ?  If  we  are  going  to  start  in  with  th&  actual  mark- 
up, then  votes  will  be  forthcoming  on  some  of  these  recommendations. 

Senator  Griffix.  Indeed,  some  of  our  members  who  have  left  may 
wish  to  retuin. 

Senator  Cpiuech.  I  think  members  ought  to  be  on  notice  so  that  they 
can  make  certain  that  thei r  votes  are  recorded. 

What  do  you  propose,  Mr.  Chairman  ? 

The  Chairmax.  As  a  matter  of  fact,  at  2 :00  o'clock  tliis  afternoon 
there  is  a  meeting  of  the  Senate  Steering  Committee.  Senatore  Spark- 
man,  Clark,  and  Biden  are  on  that  committee.  We  do  have  scheduled  a 
markup  of  the  treaties  for  10  o'clock  tomorrow  morning.  I  believe,  the 
way  tilings  are  going,  that  there  will  not  be  a  Senate  session  tomorrow. 
I  believe  Senator  Byrd  announced  something  to  that  effect  to  those  of 
us  who  stayed  on  for  that  last  rollcall  yesterday. 

Senator  Church.  I  believe  that  is  right,  Mr.  Chairman. 

The  Chairmax.  Since  we  would  have  no  session  tomorrow,  the 
markup  of  the  treaties  can  run  the  whole  day,  if  necessary. 

_  Senator  Church.  Then  we  will  commence  with  this  agenda  begin- 
ning at  10  a.m.  tomorrow  morning. 

The  Chairman.  Yes,  we  will  adjourn  this  hearing  until  10  tomor- 
row morning  in  this  room.  I  hope  you  will  all  have  the  necessarv  docu- 
ments in  your  possession  for  the  markup,  including  the  worksheet, 
which  you  could  all  briefly  look  over  before  tomorrow. 

This  committee  stands  adjourned. 

[Whereupon,  at  12 :10  p.m.,  the  committee  adjourned,  to  reconvene 
at  10  a.m.  on  Friday,  Januaiy  27, 1978.] 

Appendix 
Panama — Torrijos  AddPvEsses  Nation  Prior  to  Treaty  Plebiscite 

[Nationwide  radio  and  TV  conversation  witli  the  nation  by  Chief  of  Govern- 
ment Gen.  Omar  Torrijos  at  the  Television  Nacional  TV  studios  in  Panama  City 
with  Mario  Valasquez  as  moderator — live] 

General  Torrijos,  vpelcome  to  Televisora  Nacional,  welcome  to  Panamanian 
television.  For  it  is  a  source  of  great  pride  and  pleasure  that  you  should  be  in 
our  .studios  tonight  to  have  this  conversation  with  the  Panamanian  people — this 
friendly  conversation,  by  which  you  show  great  interest  in  sending  a  message,  in 
communicating  your  impressions  of  your  trip  to  Europe.  Would  you  be  so  kind. 
General  Torrijos,  to  talk  to  us  first  about  your  trip  to  Europe?  I  understand  that 
this  was  the  first  time  that  a  Panamanian  chief  of  government,  a  Panamanian 
i-uler,  has  made  a  trip  to  Europe  while  in  oflice. 

Answer.  This  is  true.  Following  my  return  to  the  country  after  a  trip  of  almost 
20,000  km,  I  wish  to  use  this  media  to  resume  our  dialog,  in  which  we  have  been 
engaged  for  9  years.  Our  trip  was  very  interesting.  The  traveler  was  not  General 
Torrijos,  but  he  was  the  representative  of  a  people  with  a  cause.  When  in  the  var- 
ious countries  T  was  addressed  and  the  national  anthem  was  played,  I  felt,  in  my 
deepest  soul,  that  the  national  anthem  was  not  being  played  for  Omar,  but  the 
national  anthem  was  being  played  for  1.7  million  Panamanians  who.  through 
their  struggle,  through  their  principles,  through  many  sacrifices,  decided  to  end  a 
shameful  colonialist  enclave  and  decided  that  international  public  opinion 
should  never  consider  us  a  colony. 

I  was  proud  because  now  the  name  of  Panama  has  been  incorporated  among 
t.ho.se  of  the  dignified  countries  of  the  world.  I  was  proud  because  all  the  atten- 
tion shown  to  me  was  attention  which  I  was  receiving  on  your  behalf,  and  I 
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was  proud  beacuse  our  country  is  being  heard  at  the  highest  levels,  and  it  is 
being  heard  as  a  country  which  has  issued  a  cry  to  the  world,  a  cry  which 
has  been  heard  by  the  moral  leaders  of  the  most  powerful  and  highly  industrial- 
ized countries  of  the  world. 

I  emerged  from  my  meetings  with  optimism.  I  was  optimistic  because  I  went 
there  with  the  timidity  of  one  who  is  unfamiliar  with  this  great  world.  I  felt 
optimistic  because  in  each  of  these  leaders  I  found  sincere  support,  an  in-depth 
knowledge  of  our  cause,  and  a  profound  conviction  that  the  Panamian  people 
had  exhausted  all  peaceful  means  of  solving  a  problem.  I  received  congratula- 
tions, which  I  hereby  extend  to  you.  I  received  congratulations  from  those 
great  leaders  because  they  say  that  Panama,  despite  its  small  geographical 
size,  has  given  a  very  significant  example — the  use  of  peaceful  means  to  resolve 
a  problem,  the  use  of  negotiations  as  a  means  of  settling  a  problem  of  great 
significance  to  the  world.  I  had  been  very  confused,  and  I  had  had  the  im- 
pression that  this  was  a  bilateral  problem  between  Panama  and  the  United 
States. 

I  return  with  a  more  complete  idea  of  the  significance  of  this  problem. 
Leaders  like  German  Chancellor  Schmidt  told  me:  Look,  Torrijos,  for  me 
and  for  Germany,  but  especially  for  me,  the  problem  of  the  canal  is  not  just 
a  matter  of  free,  innocent  passage  for  our  tonnage ;  it  is  as  much  a  sentimental 
matter  for  me  as  it  is  for  you.  I  was  raised  in  Hamburg,  one  of  Germany's  main 
ports,  and  even  as  a  child,  ever  since  I  could  move  around  the  wharves,  I  saw 
ships  which  were  coming  from  or  going  to  Panama. 

So  that  name  has  a  sentimental  meaning  for  me,  as  it  does  for  your  people. 
I  congratulate  you.  Do  not  feel  alone  and  never  believe  that  this  treaty  will  not 
be  ratified.  I  say  that  it  cannot  fail  to  be  ratified  because  it  is  a  problem 
of  such  significance  to  world  shipping  that  it  is  not  possible  to  commit  the 
irresponsible  act  of  refusing  to  ratify  it  for  your  people.  And  it  is  such  an 
important  matter,  other  leaders  told  me,  that  it  would  be  distastrous  for 
world  trade  if  the  intransigence  of  those  who  do  not  understand  the  true  im- 
portance of  this  should  be  allowed  to  endanger  the  innocent  passage  of  ships 
of  all  the  world's  flags  that  transit  the  canal. 

I  return  with  great  optimism.  I  am  very  optimistic  because  I  had  felt  that 
the  problem  was  local.  The  problem  has  an  umbrella,  a  universe  that  is  much 
larger  than  we  thought,  and  the  support  of  these  men  is  much  more  extensive 
than  I  expected. 

On  returning  from  Europe,  I  had  a  meeting  with  President  Carter,  a  meeting 
w^hich  was  much  commented  upon  in  this  country,  and  justly  so  because,  as  a 
result  of  a  standing  operating  procedure  in  history  the  booby  traps  always 
come  at  the  end.  It  is  always  at  the  end  that  the  Panamanian  people  are  asked 
to  sign  receipts  for  intervention,  to  sign  receipts  which  are  degrading,  or  to 
sign  receipts  which  disguise  the  perpetual  presence  of  a  foreign  power  in  our 
territory.  There  w^ere  those  who  advised  me :  Omar,  do  not  go.  Do  not  go 
because  those  people  are  very  smart,  very  clever,  very  smart  and  very  clever 
and  they  may  make  you  unknowingly  sign  something  that  could  reverse  all 
that  we  have  won.  I  w^ent.  I  paid  no  attention  to  this  advice.  I  paid  no  attention 
to  tills  advice,  first  of  all,  because  I  divine,  I  discover,  I  visualize,  and  I  see 
in  Carter — when  I  talk  with  Carter  I  realize  that  I  am  talking  of  a  man 
who  has  turned  his  back  on  intervention,  that  I  am  facing  a  man  of  high 
moral  character.  "We  met,  and  what  he  proposed  was  quite  acceptable  for 
my  signature,  but  I  did  not  wish  to  sign  it  precisely  because  I  represent  1.7 
million  inhabitants  and  I  did  not  wish  there  to  be  the  slightest  doubt  regarding 
my  actions.  And  I  did  not  wish  anyone  to  believe  that,  by  deceit,  flattery  or 
attention,  I  could  be  made  to  accept  something  which  our  people  do  not 
accept. 

However,  those  who  think  this  way — this  way  of  thinking  is  the  product  of  the 
exaggerated  foreign  presence  in  the  Canal  Zone,  because  to  think  this  way  is  to 
underestimate  or  underrate  the  ability  of  the  Panamanians. 

Listen,  I  regard  myself  just  as  smart  as  those  people,  and  those  people  here 
so  smart  they  can  detect  a  lame  man  even  if  he  is  sitting.  [Laughter.]  They 
can  detect  a  lame  man  even  if  he  is  sitting,  those  people  are  so  smart.  Neverthe- 
less, I  talked  to  him  and  he  told  me  the  following  very  respectfully.  He  speaks 
quite  a  bit  of  Spanish  and  if  one  talks  to  him  slowly  he  understands.  There 
they  use  the  term  a  four-eye  meeting,  a  six-eye  meeting,  and  eight-eye  meeting 
because  the  interpreter's  eyes  are  innocent  eyes,  they  do  not  count.  We  held 
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a  four-eye  meeting  with  the  interpreter.  And  he  said  to  me:  Torrijos,  we 
have  made  a  commitment.  We  made  a  commitment  and  signed  it.  The  commit- 
ment was  that  we  would  sell  the  same  product  on  different  markets.  I  said, 
that  is  correct.  [Then  he  added]  but  it  turns  out  we  are  not  selling  the  same 
product.  When  Romulo — they  know  Romulo's  name,  he  handles  it  very  well — ■ 
when  Romulo  says  that  we  go  indiscriminately  anywhere  we  please  and  when 
Linowitz  says  that,  regardless  of  any  pact  or  signature,  we  [always]  follow 
our  national  interests,  both  of  them  are  hurting  us  because  that  was  not  the 
intention  of  what  we  signed. 

Tell  your  people,  but  please  tell  them  that  neither  the  United  States  nor  this 
government  has  any  interest  in  intervening  in  the  peacful  existnce  of  that  na- 
tion. And  I  said :  would  you  affirm  this,  Mr.  President.  [He  answered]  I  affirm 
this  to  you  as  many  times  as  you  want.  We  have  no  interest  in  intervening 
in  your  internal,  intimate  or  domestic  life,  in  your  political  form  or  in  the  way 
of  being  of  the  Panamanians.  But  tell  them  also  that  in  case  the  canal  is 
attacked  or  threatened,  or  if  the  free  circulation  or  transit  of  15,000  ships 
per  year  now,  26,000  in  2000,  is  endangered,  we  do  want  to  have  the  right  to 
support  that  people  so  that  their  principal  natural  resource  is  not  blocked. 

Then  I  told  him :  Well,  that  is  the  way  I  see  it,  too.  I  feel  you  are  obliged — 
obliged— to  come  and  defend  us  if  our  military  or  defense  capacity  is  in- 
sufficient compared  with  the  attacking  force. 

He  said :  Well,  that  is  where  the  difference  lies.  You  say  obliged,  but  here  I 
have  to  sell  this  as  having  the  right  to  do  so.  We  feel  the  same,  we  are  saying 
the  same  thing. 

So  we  drafted  a  declaration.  We  drafted  one  in  the  United  States  and 
we  drafted  one  here.  It  is  a  declaration  which  guarantees  and  explains.  It 
explains  because  he  was  elected  in  a  country  of  200.000  [as  heard]  inhabitants 
who  felt  a  certain  moral  loathing  because  their  fatherland,  the  United  States, 
had  turned  into  the  world's  international  policeman,  because  they  have  young 
people  on  their  way  back  from  interventions,  because  it  is  a  youth  which 
feels  moral  loathing  and  repugnance  for  what  happened  in  Santo  Domingo, 
for  what  happened  in  Vietnam  and  for  what  happened  in  Plays  Giron.  It  is 
a  youth  [he  corrects  himself]  it  is  a  country  on  its  way  back  from  such  inter- 
ventions and  he  did  not  want  for  a  single  moment  ...  he  said :  Explain  this  to 
them  well,  but  explain  it  to  them  in  the  way  I  am  explaining  it  you.  I  do  not 
want  the  Panamanian  people  to  think  for  a  single  moment  that  I  am  disguising 
here  a  receipt  to  intervene  in  their  peaceful  existence  or  way  of  life.  That  is 
signable  and  I  [Torrijos]  believe  I  should  have  signed  it,  but  I  did  not  so  to 
avoid  misinterpretations.  „    ^  ,,  -rr         *  -^-i,    i,     « 

We  then  parted.  Both  of  us  felt  very  happy.  He  told  me :  Have  faith,  have 
faith  because  moral  causes  always  prevail.  Your  cause  is  moral  and  so  is  my 
attitude  in  listening  to  a  moral  attitude.  I  know  I  am  capable  of  convincing 
mv  people  that  they  have  been  taught  a  distorted  story  and  that,  as  a  result 
of*  this  many  of  them  have  come  to  feel  that  Panama  exists  under  the  same 
moral  or  geographical  condition  as  Alaska  or  Louisiana,  but  that  is  my  problem 
and  I  can  assure  you  that  I  can  resolve  that  problem. 

When  I  asked  him  what  were  the  possibilities  that  the  treaty  would  be  re- 
iected  he  answered :  Do  not  think  negatively,  Torrijos,  do  not  think  negativel.y. 
Tbe  only  thing  is  that  1  do  not  want  you  to  pressure  me  or  tell  me  to  sign  it 
Monday  Tuesday,  or  tomorrow.  Give  me  some  time  and  this  treaty  will  be  signed. 
I  told  him,  a  ti-eatv  awaiting  to  be  ratified  represents  hope,  l>ut  a  rejected  treaty 
is  a  provocation.  And  he  said,  that  is  right,  that  is  the  way  I  see  it.  too. 

On  arr??fng  here  and  as  a  good  observer  of  my  people-I  fee  that  I  am  a  man 
who  understands  your  feelings,  who  understands  my  Pe?Ple^  ;"timate  tri^h 
because  there  are  two  types  of  truths,  public  truths  and  intimate  truth   and  1 
undeXnd 'Ultimate  truth,  that  truth  which  you  will  express  in  the  plebiscite, 
i?  understand  it  and  I  come  pretty  close  to  understanding  it  almost  perfectly-I 

^lS^S^J^^U?nrS?^;Sr?iS^S^  talking  about  the  legal 

%r\S?rerntrers\STht?^^^^  enclave  there,  that  bases  have  to  be  bmlt 
nnd  that  those  military  bases  have  teeth,  claws,  cannons  and  a  large  capacity  for 
??taS?on  ThS  is  the  real  present.  The  real  present  means  that  because  the 
coun  ?v  is'dtvided  by  that  enclave  we  have  not  been  able  to  perfect  our  inde- 
pe  dence  aM  place  our  flag  there,  the  visible  symbol  of  our  sovereignty.  The 
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real  symbol  of  our  sovereignty  is  the  right  of  every  Panamanian  to  attend  a 
school  or  hold  a  job,  the  right  of  every  Panamanian  mother  not  to  be  abandoned 
to  her  own  resources,  and  her  right  to  have  the  state  provide  herewith  a  job  and 
her  child  with  an  education.  That  is  the  real  present.  We  often  forget  this. 

The  new  treaty — although  I  never  like  to  mix  the  economic  aspects  with  the 
issue  of  sovereignty,  I  must  also  admit  that  sovereignty  means  not  being  depend- 
ent ;  that  sovereignty  means  having  a  job ;  that  sovereignty  means  to  continue 
providing  our  school  age  children  with  decent  classrooms.  I  must  admit  that  in 
this  aspect  we  have  not  been  sovereign.  We  have  not  been  fulfilling  certain  sacred 
principles  of  sovereignty,  and  one  can  easily  make  a  mistake  and  confuse 
pseudonationalistic  feeUngs  with  real  nationalistic  feelings.  In  this  we  have  had 
many  pseudonationalistic  factors.  Let  us  look  at  things  as  nationalists.  As  na- 
tionalists we  see  that  thousands  are  jobless ;  as  nationalists  we  see  that  Colon 
is  demanding  and  awaiting  a  response ;  as  nationalists  we  see  that  farmers  want 
the  Canal  Zone  market  incorporated  into  their  sales  market  whenever  there  is 
superproduction.  That  is  being  nationalistic.  There  we  see  a  part,  an  important 
aspect,  of  real  sovereignty.  Panamanian  farmers  w^ant  the  Canal  Zone  incorpo- 
rated into  their  market  because  at  present  there  is  such  contempt  .  .  .  the  1903 
treaty  is  so  bad  that  under  it  [Americans  in  the  Canal  Zone]  are  authorized  to 
bring  in  tomatoes  from  California,  [laughter] 

Those  are  tomatoes  from  California  that  are  brought  here  on  ships  and  when 
they  arrive  here  how  could  they  taste  like  a  Los  Santos  tomato?  They  do  not. 
However,  there  are  some  people  who  despise  our  people  so  much  that  they  prefer 
to  eat  a  tasteless  and  colorless  tomato  rather  than  a  tomato  produced  in  the  hills 
of  Volcau,  or  Boquete,  or  in  the  warm  lands  of  Herrera,  Los  Santos  and  Nata. 
These  are  things  we  have  to  explain  to  you,  and  we  have  to  explain  them  to  you 
because  these  are  things  which  form  part  of  the  dismantling  and  gradual 
turnover  that  the  treaty  establishes,  that  the  treaty  authorizes,  we  will  replace 
milk  from  the  Netherlands  with  milk  from  Panama  and  Australian  meat  with 
Panamanian  meat.  All  these  things  will  solve  the  situation  of  thousands  of 
jobless  persons  in  our  country. 

So,  instead  of  thinking  about  those  great  elegant  legal  theories,  let  us  think  about 
the  real  future  of  our  fatherland.  Do  not  think  that  in  the  year  2001  there  will 
be  a  ruler  who  wall  be  the  reincarnation  of  Theodore  Roosevelt.  No,  gentlemen, 
the  course  of  history  is  as  irreversible  as  the  course  of  a  river.  No  one  can  tell  a 
river  to  return  to  the  mountains.  Rivers  flow  to  the  sea  because  this  is  their 
natural  and  historic  path.  The  course  of  history  cannot  be  stopped.  Those  who 
think  that  history  can  be  stopped,  those  having  these  legal  shortcircuits  are  not 
aware  of  the  reality  of  our  people.  They  are  not  thinking  about  the  reality  of 
our  people,  because  we  have  a  different  situation.  Our  people  are  a  nation  that 
feels,  that  thinks  and  that  is  urging  me  to  solve  their  needs.  Sovereignty  is  part 
of  life.  It  can  be  touched,  but  it  cannot  be  eaten.  Sovereignty  is  also  an  obligation 
on  the  part  of  the  government  to  give  all  Panamanians  a  decent  job,  to  give  all 
Panamanian  children  a  health  program  that  will  begin  to  take  care  of  them 
liefore  they  are  born  and  continue  taking  care  of  them  until  they  die.  This  is 
sovereigntir.  This  is  the  real  present.  This  is  real  sovereignty. 

It  is  also  being  said  that  the  treaty  should  not  be  approved  because  we  are 
going  to  misuse  the  annuity  of  80  million  [balboas].  I  do  not  know  why,  80 
million  will  not  hurt.  We  need  it.  These  people  are  claiming  80  million  for  their 
development.  80  milion  can  be  used  to  create  40.000  jobs,  each  paying  200 
balboas.  So  what  do  they  want?  For  us  to  keep  2  million?  I  do  not  luiderstand. 

There  is  something  of  which  we  must  be  aware :  There  are  Panamanians  who 
are  not  thinking  only  of  occupying  the  zone,  but  of  occupying  it  to  plunder  it. 
They  are  mistaken.  Those  who  think  that  filth  will  replace  cleanliness,  that 
anarchy  will  replace  order,  and  that  disrespect  will  take  the  place  of  respect, 
those  who  are  working  so  that  there  will  not  l>e  free  and  innocent  transit  for  all 
the  nations  of  the  world  are  working  from  the  position  of  those  who  do  not 
want  us  to  administer  the  canal.  They  are  working  together. 

I  have  just  returned  from  a  trip  around  the  world.  The  world  has  much  faith 
and  knows  a  great  deal  about  Panama.  The  leaders  do.  They  trust  that  Panama 
has  the  capacitv  to  manage  the  canal  with  common  sense. 

Somebody  told  me:  Torrijos,  you  have  shown  great  political  maturity.  Your 
presence  here  is  evidence  of  the  great  political  maturity  of  your  people.  Your 
people  have  accepted  a  negotiated  solution.  Probably  I  will  not  be  alive  in  the 
year  2000  to  see  it,  but  this,  one  of  those  leaders  told  me  is  the  greatest  altruistic 
action  a  ruler  can  perform. 
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T\Tien  I  told  this  same  thin?  to  another  leader,  he  told  me :  What  do  you  mean? 
What  is  this  about  you  not  being  around  in  the  year  2000?  You  are  still  young.  In 
the  year  2000  I  will  be  70  or  71  years  old,  if  I  do  not  hide  the  years  and  if  I  keep 
continuing.  He  said:  You  will  still  be  strong  at  that  time  I  said :  Ao.  fetatistics 
sav  that  the  average  lifespan  in  our  country  is  64  years.  He  then  asked :  Do  you 
believe  in  statistics?  And  I  said:  Yes,  I  believe  in  my  country's  statistics  because 

*^Howe#e'r!There  is  need  for  mixing  the  credo  with  punishment.  As  somebody 
onfe  TSd  you  should  mix  the  credo  with  rocks  and  faith  with  the  whip^ 
rsentence  as  heard]  Those  thinking  about  entering  the  zone  to  plunder  .  .  and 
I  am  talking  about  all  Panamanians-including  those  in  the  government  includ- 
ing myself-we  are  going  to  leave  Gamboa  prison  open  in  order  o  lock  them  up 
r^'hTthere  so  that  thev  may  taste  it.  We  are  going  to  let  them  try  out  the  jail 
Sfre  so  that  they  can 'correctly  use  the  jail  if  they  try  to  use  the  Canal  Zone 

'"^The^  treaty  states  that  there  will  be  loans  of  up  to  50  million  balboas  for  the 
X'oVioTnl  Guard  This  scares  even  me,  but  what  the  people  do  not  know  is  that 
a  stiidy  b?  thestaff  has  made  three  recommendations:  First,  this  50  million 
muslnot  be  used  to  increase  the  National  Guard's  capacity  for  reprisal,  move- 
Sent  or  firepower.  Second  recommendation:  If  we  want  to  continue  having,  or 
make  possible,  peaceful  coexistence  among  our  people,  the  National  Guard  should 
never  have  a  percentage  greater  than  50  percent  of  the  number  of  teachers  m  the 
conutry  That  is,  the  Nationlal  Guard  can  only  be  half  as  large  as  the  total  num- 
ber of  teachers  in  the  country.  This  means  tiiat  if  we  have  30,000  teachers,  there 
can  be  a  maximum  of  15.000  guards.  But  if  there  are  100.000  teachers,  we  will 
not  have  50,000  guards  because  that  would  be  too  many. 

The  third  recommendation  is  that  in  the  Oanal  Zone  the  policing  of  the  instal- 
lations can  be  perfectly  carried  out  with  only  an  additional  390  guards.  However, 
the  staff  recommends  that,  although  300  guards  are  sufficient,  we  should  have 
500  in  order  to  further  distribute  jobs. 

However,  these  500  guards  must  be  high  school  graduates  and  bilingual,  and 
they  must  have  no  military  training,  but  detective  training  and  training  in  crimi- 
nal investigation  for  crimes  that  could  occur  around  a  canal,  and  training  in  the 
problems  that  result  from  the  movement  of  15,000  ships  a  year.  However,  they 
also  recommend  that  these  Panamanian  graduates  include  men  and  women — 
because  there  is  much  discrimination  against  women  in  this  country.  We  will 
see  to  it  that  the  new  system  will  not  discriminate  much  against  women.  Women 
can  direct  traffic  perfectly  well.  We  will  give  these  500  graduates  the  opportunity 
to  work  and  to  study  in  order  not  to  cut  short  their  careers  so  they  can  go 
on  to  the  university. 

When  we  think  about  obtaining  that  50  million  in  10  years,  I  am  in  fact  think- 
ing ab/out  a  war,  but  about  the  war  we  have  now,  a  war  whose  mission  it  is  to 
have  helicopters  and  planes  not  for  combat  but  for  transportation  to  take  a 
medical  team  at  any  time  to  any  part  of  the  country ;  that  is,  we  are  thinking 
al)out  a  structure  that  would  correspond  to  that  kind  of  war  and  that  type  of 
mission. 

When  we  think  about  equipping  the  National  Guard  we  are  not  thinking  about 
tanks.  We  are  thinking  about  attack  tractors,  tractors  to  attack  the  land,  about 
cranes  and  machinery  with  which  to  attack  and  punish,  to  punish  the  river  which 
has  killed  so  many  children  on  their  way  to  school,  to  punish  it  with  a  bridge. 
This  is  the  type  of  war  we  tliink  about,  to  develop  a  National  Guard  with  a  strong 
civic  action  at  the  service  of  the  people.  We  do  not  need  too  many  rifles.  We  only 
require  the  number  necessary  to  guarantee  peaceful  coexistence  and  we  do 
not  believe  that  we  are — and  never  want  to  be — a  repressive  government.  We  are 
not  thinking  about  flamethrowers,  but  about  guns  that  spread  weed  killer.  We 
are  not  thinking  about  destructive  war  machinery,  but  we  are  thinking  about 
machinery  to  destroy  ignorance,  machinery  that  will  promote  development. 

Are  we  in  a  hurry  to  sign  the  treaty  for  economic  reasons?  What  reason  would 
we  have  to  hurry?  The  economic  problems  do  exist.  I  will  not  deny  this.  The 
money  we  have  spent  and  owe  has  l>een  invested.  You  have  seen  it.  The  country 
has  progressed  a  lot  in  9  years  and  it  could  have  progressed  more  it  could  have 
progressed  more.  We  are  aware  of  this.  We  now  have  a  country  and  government 


13  years  correspond  to  our  government.  Understand  me  well,  I  want  this  nation 
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to  continue  having  confidence  in  me.  No  one  makes  me  sign  anytlaing  under  pres- 
sure I  would  prefer  to  disappear  from  the  world  of  the  living  rather  than  permit 
the  humiliation  of  my  people  with  my  signature.  I  am  not  looking  for  that.  There 
has  been  no  pressure  of  any  kind.  What  has  happened  is  that  .a  senes  of  circum- 
stances arose  in  which  the  correlation  of  force  was  a  correlation  of  moral  forces, 
because  a  President  Carter  emerged  who  is  ashamed  to  apply  force  to  a  weak 
country,  who  feels  shame  and  listens  to  his  country's  youth  who  do  not  want 
to  return  to  the  battlefields  of  Vietnam,  because  there  was  understanding  and 
because  I  also  matured  a  lot  pohtically.  Previously  I  was  very  intransigent.  I 
wanted  the  gringos  to  leave  on  Monday.  However,  a  negotiation  is  a  compromise. 
It  is  not;  a  coemetic  document,  it  is  not  a  precious  document,  but  it  is  a  working 
instrument.  Note  that  working  instruments  are  designed  to  be  effective,  not  to 
be  pretty.  I  am  satisfied  with  this  instrument  we  have  designed  because  this 
instrument  guarantees  that  gradually  the  enclave  will  disappear  and  guarantees 
that  more  than  1,000  square  kilometers  will  be  incorporated  in  3  years ;  that  is, 
30  full  moons,  3  sugar  harvests,  3  holy  weeks — in  3  years  all  these  square  kilo- 
meters are  incorporated  into  the  geography  of  national  dignity. 

What  do  I  mean  by  that?  I  mean  that  the  police  disappear  immediately  and  our 
police,  who  could  be  the  son  of  Nino,  the  son  of  (Piucho)  or  whoever,  go  in.  How- 
ever, the  Panamanian  policeman  will  be  paid  better  because  his  responsibility 
will  be  much  greater  since  he  will  be  protecting  vital  installations  and  since  we 
must  set  an  example  of  guaranteeing  with  our  responsibility  the  support  that 
the  world  has  given  us.  We  must  keep  order  and  these  policemen  will  have  to 
be  well  prepared  and  specialized.  We  have  National  Guardsmen,  many  National 
Guardsmen  with  a  high  degree  of  professionalism  and  who  speak  English.  How- 
ever, they  must  speak  one,  two  or  three  languages,  at  least. 

Therefore,  there  has  been  no  hurry.  That  has  not  been  the  ingredient.  The  in- 
gredient has  been  those  who  gave  me  their  support,  all  those  who  gave  me  their 
support,  because  tliis  very  local  cause  was  first  converted  by  us  into  a  national 
cause,  then  into  a  hemispheric  cause  and  finally  we  turned  it  into  a  world  cause 
and  we  have  to  act  with  responsibility  in  i-eply  to  the  support  that  the  world  has 
given  us. 

Question.  I  would  like  to  make  an  observation.  You  have  made  a  general 
presentation  of  the  prospects  for  our  development,  not  only  economic  but  also 
political  and  administrative  and  governmental,  assuming  that  the  treaties  become 
effective.  Since  you  have  just  returned  from  Washington  and  spoke  to  President 
Carter,  you  are  bringing  back  the  experience  and  situation  of  Washington.  I 
would  like  to  ask  you,  what  would  happen  or  what  would  be  the  reaction  of 
your  government  or  the  Panamanian  i)eople  if  the  United  States  were  to  reject 
the  treaties? 

Answer.  First  of  all,  I  returned  very  convinced,  not  only  due  to  Carter's 
opinion,  but  due  to  the  opinion  of  the  world's  leaders  who  told  me  that  this 
problem  is  not  yours  alone,  but  it  is  also  our  problem.  We  see  the  canal  in  a 
worldwide  frame  of  reference,  not  in  a  local  one.  This  problem  goes  far  beyond 
the  country  or  the  electoral  district  of  a  senator.  Nevertheless,  in  asking  Presi- 
dent Tito  this  question  [words  indistinctl  he  said  don't  worry  man,  how  could 
they  not  approve  this.  It  would  be  such  an  irresponsible  act  that  it  is  incon- 
ceivable in  this  day  and  age  of  history  to  commit  such  an  irresponsible  act. 

Nevertheless,  let  us  be  pessimistic.  Let  us  assume  that  it  will  not  be  approved 
in  spite  of  the  pressure — not  pressure  of  force  but  pressure  to  convince — which  all 
the  leaders  of  the  world  will  exercise  in  support  of  Carter.  All  these  things 
could  happen.  I  asked  him  the  same  question  you  asked).  He  said:  Well,  un- 
doubtedly I  completely  agree  with  you  that  when  all  the  paths  for  a  peaceful 
solution  are  closed  to  a  nation,  it  is  completely  justified  to  undertake  a  violent 
path.  However,  Torrijos,  that  does  not  justify  that  if  it  is  rejected  today  you 
will  take  the  violent  path  on  Monday.  You  have  to  convince  all  the  leaders  of 
the  world  that  you  are  right.  You  have  to  convince  all  the  world's  leaders  that  you 
are  right  and  that  it  is  the  Senate's  intransigence  that  endangers  free  transit, 
not  you  with  a  guerrilla  movement  or  a  unilateral  decision.  If  you  do  not  con- 
vince them,  they  will  blame  you  and  they  will  say  that  with  your  intransigence, 
by  fef-ling  and  thinking,  you  have  affected  free  transit,  you  have  converted  the 
transit  of  8  hours  into  a  transit  of  30  days.  Therefore,  it  is  up  to  vou  to  take  a 
plane  and  go  to  talk  to  all  the  heads  of  state  of  the  world.  This  could  take  you 
almost  a  year.  You  must  convince  them  so  that  whenever  this  people  must  take 
another  course  because  all  the  peaceful  routes  have  been  closed  to  it,  it  will  have 
150  spokesmen  in  the  world  and  we  will  have  not  only  moral  support  but  even 
22-333 — 78 4 
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material  support.  I  say  150  because  this  is  the  number  of  countries  existing  in 
the  world. 

Question.  General  Torrijos,  there  is  another  matter  which  has  been  in  the 
news  during  this  period  of  intense  debate  in  the  country. 

It  refers  to  the  possibility  of  building  a  sea-level  canal.  The  opponents  of  the 
treaty  claim  that,  by  means  of  the  treaty,  Panama  is  mortgaging  its  future  and 
granting  the  United  States  a  series  of  rights  for  the  building  of  a  sea-level  canal 
at  its  discretion.  I  would  lilve  you,  General,  in  this  talli  with  the  Panamanian 
people,  to  explain  to  us  really  what  is  the  nature  of  the  agreement  existing  in 
the  treaties  regarding  the  possibility  of  building  a  sea-level  canal. 

Answer.  This  is  correct.  If  there  was  not  so  much  suspicion — but  I  see  it  not 
as  suspicion  about  me  because  the  people  know  me,  but  it  is  traditional  distrust 
because  the  peo])le  always  look  for  the  bad  parts — if  it  were  not  for  this  sus- 
picion we  would  be  working  already  with  the  United  States  on  the  updating 
and  adaptation  of  the  studies  for  a  sea-level  canal.  However,  since  this  is  not 
a  matter  in  dispute,  nor  must  it  be  solved  in  the  treaty,  I  have  not  wanted  to 
bring  it  up  or  accept  that  it  be  brought  because  if  we  accept  this  it  could  mean 
that  attention  will  be  sidetracked  to  the  sea-level  canal  and  the  U.S.  reactionary 
forces  could  say :  Let  us  leave  the  situation  as  it  is  and  wait  for  the  sea-level 
canal. 

However,  there  is  a  great  deal  of  interest  in  the  United  States.  In  the  treaty 
we  give  priority,  not  exclusiveness,  for  the  building  of  a  sea-level  canal.  The 
United  States  is  given  the  first  option.  We  commit  ourselves  to  jointly  study 
what  the  construction  methods  and  route  shall  be,  keeping  in  mind  that  it  will 
use  conventional  means — that  is,  the  atomic  bomb  cannot  be  used  in  building  the 
sea-level  canal. 

The  senator  from  Alaska  is  the  one  most  interested  in  this  sea-level  canal 
because  Alaska  has  become  a  great  source  of  petroleum  with  possibilities  that 
go  far  beyond  the  petroleum  produced  in  the  continental  U.S.  territory.  The 
Alaska  senator  said  :  Omar,  if  you  sign  this  letter  I  can  get  from  the  Senate  7 
million  balboas  so  that  jointly  with  you — when  I  say  you  I  am  thinking  about  who 
I  am  going  to  appoint,  I  am  thinlving  of  the  Polytechnical  Institute,  I  am  thinking 
of  tlie  best  trained  Panamanian  minds  in  ecology,  in  engineering,  in  canal 
problems — let  us  begin  to  make  this  study  now.  This  study  should  cost  7  million : 
3  million  for  ecology,  3  million  for  engineering  and  another  for  something  else. 

I  brought  this  matter  up  because  some  may  say :  He  has  not  solved  the  treaty 
problem  as  yet  and  he  is  getting  involved  in  another  problem.  I  do  not  want  our 
people  to  think — and  our  people  know  this — that  a  second  marriage  is  the 
triumph  of  hope  over  experience. 

Question.  General,  if  yoi;  have  no  objection,  there  is  a  matter  to  which  I 
would  like  to  return.  It  deals  with  the  economic  aspects  of  the  treaty,  especially 
the  prospects  of  economic  development  in  the  country  by  means  of  the  use  of  the 
annuity.  My  insistence  is  based  on  the  fact  that  in  general  the  country  is  con- 
fronting a  series  of  economic  problems,  and  economic  factors  are  very  important. 
I  understand  that  the  people  are  very  interested  in  knowing  how  the  return  of  the 
canal  will  reflect  on  the  well-being  of  their  families. 

Ansice}-.  This  is  a  fact.  That  is  what  I  say:  It  means  the  sovereignty  of  the 
Panamanian,  the  sovereignty  of  the  moment,  the  true  sovereignty.  The  treaty 
brings  many  economic  benefits.  From  $2  million  it  passes  to  $80  million.  There 
are  aid  plans.  They  are  not  gifts.  I  am  very  distrustful  and  do  not  accept  gen- 
erosity or  gifts  of  any  kind.  He  who  accepts  a  gift  runs  the  risk  of  being  deprived 
of  it  later.  The  treaty  includes  loans  which  will  almost  allow  us  to  solve  the 
housing  problem  in  the  country.  I  feel  that  I  have  been  foiled  when  after  9  years 
I  have  not  been  abl  to  solve  the  problem  of  giving  every  Panamanian  family  a 
roof  over  their  heads. 

This  economic  injection — it  is  not  a  gift,  but  it  is  like  collecting  an  earned 
sabiry — brings  with  it  loans  for  the  Agricultural  Development  Bank  which  has 
so  nuKh  influence  in  our  agriculture.  It  brings  loans  for  irrigation  and  it  returns 
the  docks  and  drydocks.  When  I  was  in  Sweden  I  contracted  with  a  Swedish 
coiK-ern  for  tJie  greatest  utilization  of  the  drydocks  which  are  now  not  being 
used.  They  are  among  the  installations  to  be  returned.  It  also  has  the  economic 
advantage  that  we  can,  in  an  organized,  orderly  and  planned  manner,  build 
housins  projects  that  are  not  as  far  away  as  Cerro  Batea  and  the  Chagres,  which 
is  detrimental  to  the  family  economy  because  what  they  save  in  housing  they  will 
spend  on  transportation.  They  are  too  far  from  the  marketing  and  working 
centers.  It  also  means  that  every  North  American  who  retires  must  be  replaced 
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by  a  Panamanian.  I  see  a  prosperous  economic  horizon  and  I  also  see  that  there 
is  the  hope  of  solving  our  problem.  It  is  a  real  hope,  not  a  false  one.  It  is  a  posi- 
tive and  not  a  ficticious  hope.  I  see  this  people  having  the  basic  things  which 
every  government  must  provide. 

Question.  General,  as  in  the  case  of  the  economic  aspect  about  which  I  feel 
very  pleased  because  of  the  new  concept  and  emphasis  you  have  given  this 
matter,  I  want  to  bring  up  the  matter  of  neutrality  because  during  these  6  weeks 

'Of  debate  it  has  been  the  central  point  of  debate  and  it  seems  that  the  neutrality 
pact,  the  treaty  dealing  with  permanent  neutrality  and  the  canal's  operation,  has 
become  the  Achilles  heel  of  these  documents.  I  would  like  for  you,  tonight  in  this 
talk  with  the  Panamanian  people,  to  explain  more  thoroughly  how  we  should 
understand  neutrality,  what  it  represents  for  our  country,  what  degree  of 
mortgage,  if  any,  it  represents  for  our  sovereignty  and  how  it  affects  our  develop- 
ment as  an  independent  nation. 

Answer.  This  is  correct.  What  does  neutrality  mean?  It  means  that  Panama 
commits  itself  to  the  free  transit  of  all  ships  of  all  flags  of  the  world,  without 

■charging  one  more  than  the  other.  It  means  that  Panama  takes  on  the  obligation 
of  maintaining  the  geographic  basin  at  the  service  of  this  shipping,  because  the 
canal  can  be  very  well  defended,  but  if  we  did  not  keep  the  geographic  basin 
at  the  service  of  this  shipping,  navigation  would  be  impossible  because  there 
would  be  no  water.  And  no  matter  how  good  a  sailor  the  captain  of  a  ship  may 
be,  he  cannot  navigate  without  water.  It  means  that  Panamanians,  no  matter 
how  much  we  may  fight  internally,  must  respect  the  fact  that  this  strategic  belt 
is  at  the  service  of  humanity,  and  that  this  strategic  belt  is  our  main  resource, 
Avhich  has  to  bear  the  burden  of  the  development  of  future  generations. 

What  happens,  then?  There  are  those  who  allege  that  this  must  be  weighed 
against  what  can  happen  in  23  years,  that  what  we  have  signed  is  a  receipt  for 
intervention.  This  is  not  true.  I  would  lie  irresponsible  if  I  M'ere  to  sign  a  receipt 
that  permits  intervention  in  Panama,  but  I  would  be  equally  irresponsible  if  I 
failed  to  leave  future  generations  the  certainty  that,  if  their  country  is  attacked 

'by  forces  which  are  sujierior  to  our  capacity  to  respond,  the  United  States  is 

.  obligated  to  come  to  our  defense. 

I  do  not  want  the  money,  the  assets,  the  economic  benefits  generated  by  the 
canal  to  be  spent  totally  for  weapons.  It  would  be  irresponsible  to  spend  it  all 
on  weapons  because  all  the  weapons  we  could  buy  would  be  useless  against  the 
weapons  which  other  countries  have.  I  do  not  want  The  Netherlands  to  say  in 
the  future  that  they  have  the  right — and  there  is  a  basis — to  intervene  in 
Panama.  Those  who  wish  to  intervene  always  find  a  basis  to  do  so ;  that  is, 
tomorrow  the  Nordic  countries  could  say :  The  first  people  to  arrive  in  Panama 
were  the  Vikings,  and  we  have  the  right  to  that  strategic  waterway.  Spain  could 
say :  Columbus  was  there,  so  it  belongs  to  us.  Others  near  here,  because  we 
looked  at  them  with  disapproval,  could  say:  You  have  disi-espect  for  our  flag 
and  we  are  going  to  intervene  there. 

I  do  not  want  the  security  and  tranquility  of  future  generations  to  be  dependent 
on  the  number  of  tanks  that  another  country  may  have.  We  will  maintain  the 
force  necessary  to  insure  i>eaceful  coexistence,  but  if  we  are  attacked  by  superior 
forces,  the  United  States  is  obligated  to  come  to  our  defense.  And  when  I  said 
that  we  remain  under  a  protective  umbrella,  I  say  it  without  shame.  I  feel  no 
shame  because  I  do  not  wish  to  escape  the  threat  of  a  lizard  only  to  be  threatened 
by  a  shark.  This  is  the  way  it  is.  I  do  not  wish  to  escape  the  threat  of  one  kind 
of  snake  only  to  be  threatened  by  another  kind  of  snake.  No,  sir !  What  I  want 
is  for  this  to  be  really  neutral  and  for  the  whole  world  to  respect  the  isthmus  as 
a  peaceful  place  where  all  flags  are  welcome  and  which  has  opened  its  depths, 
for  the  benefit  of  humanity. 

However,  since  at  times  this  respect  ...  it  is  necessary  for  the  United  States 
to  be  committed  so  that  when  we  ring  the  bell  here,  when  we  push  the  button,  a 
bell  rings  over  there,  and  the  United  States  comes  in  defense  of  the  Panama 
Canal. 

Question.  General,  certain  comments  have  been  made  regarding  the  influence  to 

-which  the  National  Guard  could  be  subjected  because  of  the  mechanism  of  .ioint 
defense  provided  for  in  the  treaty  for  the  next  2S  years,  an  influence  which,  of 
course,  would  be  exerted  by  the  United  States,  by  the  U.S.  troops.  Some  critics  of 
the  treaty  call  this  the  Americanization  of  the  National  Guard.  As  chief  of  govern- 
ment, and  also  as  commander  in  chief  of  the  National  Guard,  what  do  you  have  to 
say  about  this? 

Answer.  The  people  think  that  joint  defense  means  being  in  the  same  barracks, 
that  we  are  going  to  send  all  our  combat  troops,  our  police,  our  guards,  the 
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Tigres,  the  Diablos  Rojos,  the  Machemontes  [National  Guard  units],  all  the 
companies  to  the  Canal  Zone.  This  is  not  so.  They  are  going  to  remain  at  their 
posts.  In  the  event  of  an  attack  on  the  Canal  Zone,  the  troops  which  are  in 
Chiriqui,  the  troops  in  Tiuajita,  the  troops  which  are  here,  come  from  their 
duty  stations,  and  if  the  attack  is  superior  to  our  capacity  for  response,  I  repeat, 
we  push  the  button,  the  bell  rings,  and  the  United  States  is  obligated  to  come  to 
our  defense.  On  the  other  hand,  when  one  says  Americanization,  it  seems  as  if 
they  are  disrespecting  our  nature.  Why  do  they  not  think — if  our  guards  were 
really  going  to  be  there — that  perhaps  we  would  Panamanianize  the  Gringo- 
soldiers? 

There  is  one  thing  that  I  wish  to  be  very  clear,  that  is  every  one  will  remain 
at  his  post,  and  that  guard  duty  will  be  carried  out  by  500,  600  or  400  guards, 
whether  men  or  women,  who  are  specialized  in  police  surveillance  of  the  canal. 
This  is  so  because  we  have  to  maintain  standards  of  respect  which  are  some- 
what higher  than  usual,  but  without  repressing  anyone.  When  the  guardsman, 
the  policeman,  the  policewoman,  the  traffic  officer  is  a  compatriot,  he  can  repri- 
mand one  for  a  violation,  cite  one  for  a  violation,  but  not  oppress,  which  is  what 
is  happening  at  present.  They  [the  U.S.  forces]  do  not  reprimand;  they  repress 
and  oppress.. 

Question.  General,  you  were  out  of  Panama  for  almost  3  weeks.  You  returned 
1  week  ago  and,  of  course,  you  have  rapidly  been  able  to  sound  out  the  level  of 
the  debate  which  will  culminate  in  the  plebiscite  on  Sunday.  What  comments,  what 
message,  do  you  have  for  the  Panamanian  people  with  regard  to  the  plebiscite 
on  Sunday? 

Answer.  Mario,  here  is  a  document  which  it  might  be  appropriate  to  rea  d  now, 
or  else  I  will  read  it  later,  so  that  the  people  can  see — there  is  talk  about  what 
Torrijos  signed. 

Question.  Let  us  read  it  now. 

Answer.  Here  President  Carter  commits  himself,  and  he  confirmed  what  he 
said. 

[I  said]  :  Look,  Mr.  President,  you  are  not  going  to  intervene  in  our  domestic 
affairs,  [and  he  said]  :  I  told  you  that  this  is  not  my  intention.  Read  it.  read  the 
document,  so  that  people  do  not  think  that  I  went  around  signing  things,  that 
I  hid  this  or  that.  T^t  the  people  know  that  when  they  go  to  vote  on  2.3  October, 
everything  will  have  been  said.  There  is  nothing,  absolutely  nothing,  hidden. 

Velasquez.  Very  well.  General,  with  pleasure.  It  concerns  the  joint  Carter- 
Torrijos  declaration  agreed  upon  in  Washington  on  Friday,  which  states  as 
follows  :  In  accordance  with  the  treaty  concerning  the  permanent  neutrality  and 
the  functioning  of  the  Panama  Canal — the  neutrality  treaty — Panama  and  the 
United  States  have  the  responsibility  of  insuring  that  the  canal  will  remain  secure 
and  open  to  the  ships  of  all  nations.  The  correct  interpretation  of  this  principle  is 
that  each  of  the  two  countries,  in  accordance  with  its  respective  constitutional 
procedures,  will  defend  the  canal  against  any  threat  to  the  regime  of  neutrality 
and  will  consequently  have  the  right  to  act  in  the  event  of  an  aggression  or  threat 
to  the  canal  or  the  peaceful  transit  of  ships  through  the  canal.  It  does  not  mean, 
nor  will  it  be  interpreted  to  mean,  that  the  United  States  has  the  right  to  inter- 
vene in  Panama's  internal  affairs.  Any  action  by  the  United  States  will  be 
designed  to  insure  that  the  canal  will  remain  open,  secure  and  accessible,  and 
will  never  be  directed  against  the  territorial  integrity  or  the  political  independ- 
ence of  Panama.  The  neutrality  treaty  provides  that  warships  and  auxiliary 
vessels  of  the  United  States  and  Panama  will  have  the  right  to  transit  the  canal 
expeditiously.  This  was  the  intention,  and  it  will  be  so  interpreted,  of  guarantee- 
ing the  passage  of  these  ships  through  the  canal  as  rapidly  as  i)ossible,  without 
obstacles,  with  simplified  processing  and,  in  the  case  of  necessity  or  emergency, 
they  may  go  to  the  head  of  the  line  of  ships  in  order  to  transit  the  canal  quickly. 
This  is  the  end  of  the  quote  from  the  joint  declaration. 

Torrijos.  This  is  what  we  all  want.  Tliere  was  a  problem  about  whether  they 
would  go  first.  All  warships  will  be  first  in  line.  I  do  not  wish  to  see  warships 
around  here.  Those  warships  have  guns  which  point  everywhere.  They  point 
everywhere,  and  when  warships  are  in  line,  I  would  prefer  to  let  a  ship  carrying 
copper  wait  rather  than  delay  a  ship  which  has  such  destructive  power,  because 
if  that  ship  is  attacked  near  here  because  it  did  not  transit  quickly,  it  (?harms) 
the  country.  So  let  it  leave  quickly,  let  it  leave  quickly.  This  is  the  interpreta- 
tion. And  I  would  sign  this  right  here  if  you  want.  If  Carter  asks,  I  would  sign 
this  because  this  is  what  our  youth,  our  generations  want.  And  this  is  the  peace 
which  I  am  going  to  take  to  my  grave — that  I  do  not  leave  a  canal  which  is 
greatly  coveted  by  the  whole  world  without  knowing  that  a  great  power  is  obli- 
gated to  come  to  its  defense. 
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Finally,  in  closing,  I  would  like  to  ask  our  people,  now  that  we  are  incorporating 
the  entire  country  under  a  single  flag  and  now  that  our  cause  is  only  a  few  days 
from  an  overwhelming  triumph,  I  would  not  like  to  see  a  country  united  under 
one  flag,  with  a  single  geography,  but  with  the  Panamanian  family  divided.  I 
ask  you  not  to  promote  hatred.  Let  us  not  encourage  bad  blood.  If  in  the  heat  of 
discussion — it  had  to  be  heated  since  it  is  such  a  hot  topic — I  have  offended  any- 
one, I  sincerely  ask  them  to  forgive  me.  I  do  not  want  to  leave  a  country  united 
under  one  flog  but  with  a  divided  Panamanian  family.  Thank  you  very  much. 


Department  of  State, 
Washington,  D.C.,  January  26, 197S. 
Hon.  John  J.  Sparkman, 
Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate 

Dear  Mr.  Chairman  :  This  letter  is  in  response  to  requests  by  the  Foreign  Re- 
lations Committee  staff  for  additional  information  on  several  subjects  relating 
to  the  Panama  Canal  Treaties. 

1.  The  staff"  has  requested  additional  information  on  certain  financial  and  eco- 
nomic aspects  relating  to  the  Panama  Treaties. 

The  first  question  related  to  the  outlays  and  receipts  of  the  Treasury  connected 
with  the  Panama  Canal  operation.  The  Treasury  Department  has  furnished  us 
the  following  statement:  "A  preliminary  examination  of  the  Treasury  Depart- 
ment's Combined  Statement  of  Receipts,  Expenditures,  and  Operations  indicates 
that  total  net  outlays  specifically  identified  for  the  Panama  Canal  operation  from 
1903  to  1977  are  $322.0  million.  Treasury  has  receipts  in  the  form  of  interest  pay- 
ments and  capital  transfers  from  the  Panama  Canal  Company  which  total  $328.6 
million." 

Treasury  receipts  from  the  Canal  operation  over  this  period  were  thus  $6.6 
million  more  than  its  outlays. 

The  second  question  related  to  the  adequacy  of  the  information  available  dur- 
ing the  negotiations  regarding  the  revenue-producing  capacity  of  the  Canal.  Con- 
cern has  been  expressed  that  this  information  was  incomplete  and  out-of-date, 
possibly  leading  to  incorrect  estimates  of  the  capacity  of  the  Canal  to  produce 
revenues  necessary  to  meet  all  costs  including  the  new  and  higher  payments  to 
Panama. 

The  U.S.  negotiators  were  careful  to  ensure  that  they  had  the  best  available 
information  upon  which  to  base  the  financial  clauses  of  the  Panama  Canal 
Treaty.  The  estimates  of  Canal  revenues  contained  in  a  thorough  1975  study  by 
Dr.  Ely  Brandes,  an  acknowledged  authority  on  Canal  traffic  projections,  were 
•examined  and  up-dated  by  Government  economic  experts.  They  applied  prudent 
criteria  in  making  their  estimates,  as  Dr.  Brandes  had  done  in  making  his  orig- 
inal estimates.  Dr.  Brandes,  has  practically  completed  a  new  examination  of 
Canal  traffic  and  revenue  projections.  A  summary  of  his  findings  is  attached.  It 
suggests  that  the  revenue  assumptions  and  projections  on  which  we  calculated 
our  negotiation  of  the  treaty  were  valid  and  indeed  conservative. 

2.  The  staff  has  also  inqiured  about  the  extent  of  the  obligations  of  the  United 
States  and  Panama  with  respect  to  keeping  the  Canal  open. 

Article  II  of  the  Treaty  Concerning  the  Permanent  Neutrality  and  Operation 
■of  the  Panama  Canal  (Neutrality  Treaty)  provides  tliat  the  Canal  "shall  remain 
.  . .  open  to  peaceful  transit  by  the  vessel  of  all  nations. . .  ."  This  is  an  essential 
element  of  the  regime  of  neutrality  under  that  Treaty  which  both  parties  are 
committed  by  the  Treaty  to  maintain. 

The  commitment  that  the  Canal  shall  remain  open  would  apply  in  accord  with 
international  law  to  the  United  States  as  operator  of  the  Canal  until  the  year 
2000  and  to  Panama  as  the  operator  thereafter. 

3.  The  staff  has  also  asked  for  information  concerning  the  requirements  for 
inchision  of  Senate  amendments  to  the  resolutions  of  ratification  of  the  Panama 
Canal  treaties  (whether  such  amendments  are  treaty  amendments,  reservations, 
understandings,  etc.)  in  the  United  States  instruments  of  ratification  of  the 
treaties  to  be  exchanged  with  the  Panamanian  instruments  of  ratification. 

International  law  requires  that  all  reservations  and  other  terms  and  condi- 
tions attached  to  a  nation's  ratification  of  a  treaty  be  formulated  in  writing  and 
communicated  to  the  other  party  or  parties  to  the  Treaty,  under  United  States 
practice,  all  amendments  which  the  Senate  includes  in  or  adds  to  the  resolution  of 
ratification  are  included  in  the  instrument  of  ratification. 
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In  accorclauce  with  the  foregoing,  the  United  States  instruments  of  ratifica- 
tion of  the  Panama  Canal  Treaties  would  include  all  amendments  of  the  treaties 
and  of  the  resolutions  of  ratification  that  the  Senate  includes  in  the  resolutions 
of  ratification. 
Sincerely, 

Douglas  J.  Bennet,  Jr., 

Assistxmt  Secretary  for 
Congressional  Relations.. 

Summary  of  Panama  Canal  Traffic  and  Revenue  Study  by  International 

Research  Associates 

[Supplied  by  Department  of  State] 

1.   TRAFFIC  projections 

Total  Panama  Canal  traffic  will  increase  from  123  million  tons  in  fiscal  year 
1977  to  137.4  million  tons  in  1978,  147.6  million  tons  in  1979,  149.8  million  tons  in 
19S0,  150.8  million  tons  in  1981,  158.5  million  tons  in  1985.  169.2  million  in  1990, 
and  201.9  million  in  2000.  For  the  entire  period,  the  projected  growth  rate  for 
traflfic  is  about  2.2  percent  per  year. 

The  relatively  sharp  increases  in  traffic  projected  for  1978  and  1979  are  due  to 
the  transit  of  North  Slope  petroleum  movements  through  the  Panama  Canal. 
These  shipments,  which  began  late  in  fiscal  year  1977,  are  expected  to  total  16.5 
million  tons  in  1978  and  25  million  tons  each  in  1979  and  1980.  The  Alaska  oil 
shipments  will  then  decline  to  20  million  tons  in  1985,  15  million  tons  in  1990, 
and  12.5  million  tons  in  2000.  As  a  result  of  this  decline,  total  traffic  for  the  1981- 
85  period  is  projected  as  relatively  flat,  as  increases  in  other  commodity  cate- 
gories will  tend  to  offset  losses  in  petroleum  shipments. 

The  traffic  projections  for  1990  and  2000,  which  are  169  and  202  million  tons, 
respectively,  contain  an  allowance  for  new  movements  amounting  to  5.5  million 
tons  in  1990  and  23.6  million  tons  in  2000.  The  reason  for  this  allowance  is  that  the 
disaggregated  method  of  traffic  projection  used  here  does  not  provide  for  the  in- 
clusion of  any  movements  which  do  not  exist  in  some  measurable  quantity  at 
present.  Such  allowance  is  not  necessary  for  projections  covering  a  period  of  10 
years  or  less  But  beyond  10  years  the  assumption  must  be  made  that  new  move- 
ments will  occur. 

2,  PROJECTION  OF  REVENUE,   PANAMA   CANAL    (PC)    NET   TONS   AND   NUMBER  OF   SHIP 

TRANSITS 

Toll  revenues  will  total  $182.3  milion  in  1978,  $194  million  in  1979.  $197.5  mil- 
lion in  1980.  $199.2  million  in  1981.  $209.9  million  in  1985,  $223.6  million  in  1990  • 
and  $264.3  million  in  2000. 

The  projections  for  PC  net  tons  for  the  seven  selected  years  are  145.8  million. 
155.2  million,  158  million,  159.4  million,  167.9  million,  178.9  million  and  211.4 
million. 

The  projections  for  ship  transit  numbers  for  the  seven  selected  years  are  12.691, 
12,968,  12,903,  12,809,  12,743.  13.312  and  14.142.  The  projected  rate  of  increase 
in  ship  transit  numbers  is  much  less  than  the  estimated  increases  in  cargo  tonnage- 
and  revenues.  A  principal  reason  for  the  relatively  low  growth  in  ship  numbers 
is  the  continuing  trend  toward  more  dry  bulk  carriers  and  container  ships  within 
the  mix  of  ships  transiting  the  Canal,  and  the  parallel  trend  toward  fewer  general" 
cargo  ships.  Dry  bulk  carriers  and  container  ships,  on  average,  are  larger  than 
general  cargo  ships.  In  addition,  there  is  a  continuing  trend  toward  larger  ship 
size  within  each  ship  type. 

3.    SENSITIVITY  ATTALTSTS 

Sensitivity  analysis,  as  conducted  here,  involves  an  inquiry  into  the  relative 
cost  and  availability  of  alternative.s  to  the  Panama  Canal  for  different  com- 
modities and  diiferent  routes.  The  sensitivity  estimates  themselves  are  a  re- 
flection of  the  fact  that  alternatives  are  available  to  many  users  at  a  cost  that 
is  close  to  the  cost  of  a  Canal  transit. 

The  sensitivity  analysis  established  tbat  toll  rate  increases  ranging  from 
15  percent  to  50  percent:  would  result  in  losses  of  traffic,  on  a  tonnage  basis,  rang- 
ing from  2.4  percent  for  a  15  percent  increase  to  11.8  percent  for  a  50  percent 
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increase.  A  75  percent  increase  would  result  in  a  20.6  traffic  loss,  a  100  percent 
increase  in  a  30  percent  traffic  loss,  and  a  150  percent  rate  increase  would  cause  a 
traffic  decrease  of  more  than  50  percent. 

In  terms  of  revenue,  however,  toll  rate  increases  from  15  percent  to  50  percent 
would  result  in  revenue  increases  ranging  from  13  percent  to  33  percent.  Toll  rate 
increases  of  75  percent  or  100  percent  would  yield  about  the  same  total  revenue, 
an  increase  of  about  40  percent  over  the  projected  total.  A  150  percent  increase 
would  yield  less  revenue  than  a  50  percent  increase,  only  about  29  percent  more 
than  the  projected  total  without  a  toll  increase. 

4.    MAXIMUM   REVENUE   ESTIMATES 

Based  upon  the  data  of  the  sen.sitivity  analysis,  it  was  determined  (1)  that  the 
maximum  attainable  revenue  was  approximately  40  percent  greater  than  the  pro- 
jected revenue  without  a  toll  increase  (this  is  based  on  the  projection  for  1990)  ; 
and  (2)  the  attainment  of  that  revenue  would  require  a  toll  increase  in  the 
range  between  75  percent  to  106  percent. 

A  number  of  mathematical  revenue  functions  were  derived,  based  upon  the 
data  points  developed  in  the  sensitivity  analysis,  and  the  two  best  functional 
forms  confirmed  the  estimates.  They  yielded  maximum  revenue  estimates  of 
.$315  million  and  $323  million,  respectively — as  opposed  to  a  projected  revenue 
without  a  toll  increase  of  $224  million — based  on  toll  increases  of  106  percent 
and  97  percent. 

The  shape  of  the  maximum  revenue  curve  developed  here  was  similar  to  the 
one  developed  in  1975  by  IRA  in  that  the  maximum  points  are  in  the  range  of 
toll  increases  from  75  percent  to  100  percent.  However  the  two  curves  differ  in 
terms  of  maximum  revenue  yield.  The  1975  maximum  revenue  estimate  showed 
that  the  margin  between  maximum  revenue  and  projected  revenue  without  in- 
crease was  about  50  percent.  The  present  estimate  shows  that  this  margin  had 
shrunk  to  40  percent. 

This  estimates  of  Canal  revenue  is  more  optimistic  than  the  revenue  estimates 
developed  by  the  U.S.  negotiating  staff  during  the  treaty  negotiations. 

5.    RELATIONSHIP    OF    TOLL    SENSITTVITY    TO    INFLATION  :    PAST    AND    FUTURE 

Inflation  affects  the  cost  of  operating  the  Panama  Canal.  It  should  be  assumed 
that  the  cost  of  operating  the  Canal  will  continue  to  increase.  The  question  arises 
whether  this  trend  will  not  soon  match  or  exceed  the  maximum  amount  of  toll 
revenue  attainable. 

Over  the  past  25  years  sensitivity  of  Canal  traffic  to  toll  increases  rose  sharply. 
This  increase  in  sensitivity  was  caused  primarily  by  the  development  of  alterna- 
tives to  the  Canal,  such  as  containerization,  trend  toward  larger  ships,  mini- 
bridge,  etc.  Until  1974,  inflation  played  no  part  in  this  because  the  toll  rate  did 
not  increase. 

Since  1974.  the  increases  in  Panama  Canal  toll  rates,  which  amounted  to  about 
50  percent  in  the  aggregate,  were  matched  to  some  extent  by  increases  in  the 
cost  of  alternatives.  Since  some  alternatives  involve  added  transportation  service, 
the  sharp  increases  in  fuel  costs  since  1974  were  important.  Another  factor  has 
been  the  substantial  devaluation  of  the  U.S.  dollar  which  had  the  effect  of  lower- 
ing the  cost  of  Panama  Canal  transit  for  many  foreign  ship  operators. 

As  far  as  cost  of  alternatives  are  concerned,  there  is  no  reliable  way  of  pre- 
dicting their  aggregate  future  cost.  Some  alternatives  involve  substitute  service, 
like  rerouting  which  would  be  affected  by  inflation.  Other  alternatives,  such  as 
product  exchanges,  involve  no  additional  services  and  would  therefore  not  be 
affected  by  inflation. 

Therefore,  it  is  impossible  to  predict  the  future  relationship  of  toll  sensitivity 
and  inflation.  However,  present  and  future  managers  of  the  Panama  Canal  may 
be  able  to  exercise  some  control  over  this  relationship  primarily  by  controlling 
the  size  and  scope  of  the  future  Panama  Canal  Commission. 

6.  THE  EFFECT  OF  TOLL  INCREASES  SINCE  1974 

The  two  toll  increases  and  the  change  in  measurement  rules,  which  have  been 
put  into  effect  since  1974,  had  the  combined  effect  of  a  toll  increase  amounting  to 
about  50%. 

n  analysis  of  Panama  Canal  traffic  .since  1974  established  that  the  combined 
toll  increases  did  cause  some  traffic  losses.  There  are  three  traffic  segments 
where  losses  can  at  least  partly  be  attributed  to  the  toll  increases.  These  are 
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(1)  Europe-Far  East  container  traffic;  (2)  by-pass  coal  shipments  from  tlie 
United  States,  and  (3)  the  large  expansion  of  mini-hridge  traffic  involving  con- 
tainer traffic  between  the  Far  East  and  the  United  States. 

In  a  complex  economic  setting  it  is  often  impossil)le  to  trace  events  to  single 
causes.  The  principal  cause  in  shifting  most  of  the  Far  East-Europe  traffic  away 
from  the  Panama  Canal  was  the  re-opening  of  the  Suez  Canal  and  the  termina- 
tion of  the  special  insurance  levies  with  respect  to  the  use  of  the  Suez  Canal. 
Still,  the  timing  of  the  shift  away  from  the  Panama  Canal  makes  it  plain  that 
the  toil  increases  played  some  role  in  this. 

The  share  of  coal  exports  to  Japan  from  Hampton  Roads  which  by-pass  the 
Canal,  as  opposed  to  the  shipments  which  use  it,  has  increased  sharply  since 
1975.  Again,  other  factors,  like  the  current  surplus  of  large  bulk  carriers  also 
-contributed. 

During  the  last  three  years,  mini-bridge  traffic  between  the  Far  East  and 
the  eastern  half  of  the  United  States  increased  significantly.  Time  did  not  per- 
mit a  thorough  analysis  of  this  traffic  to  determine  how  much  of  this  gain 
should  be  regarded  as  normal  growth  and  how  much  represents  competitive 
capture  that  could  be  attributed  in  part  at  least  to  the  toll  increase.  But  many 
industry  observers  feel  that  a  part  of  the  loss  was  due  to  the  toll  increase. 

Januaby  17,   1978. 
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FRIDAY,  JANUARY  27,  1978 

United  States  Senate, 
Committee  on  Foreign  Kei^vtions. 

Washington^  D.C. 

Tlie  committee  met,  pursuant  to  notice,  at  10 :28  a.m.,  in  rooms  4221, 
Dirksen  Senate  Office  Building  and  S-116,  the  Capitol  Building,  Hon. 
John  Sparkman  (chairman  of  the  committee)  presiding. 

Present:  Senators  Sparkman,  Church,  Pell,  Clark,  Stone,  Sarbanes, 
Case,  Javits,  Pearson,  Percy,  Griffin,  and  Baker. 

Also  present:  Mr.  Douglas  J.  Bennet,  Jr.,  Assistant  Secretary  of 
State  for  Congressional  Relations;  Ambler  Moss,  Deputy  Assistant 
Secretary  of  State  for  Congressional  Relations. 

The  Chairman.  Let  the  committee  come  to  order,  please. 

I  have  been  reluctantly  waiting  to  begin  this  hearing  until  more 
members  arrive.  Every  member  of  our  committee  has  answered  the 
attendance  poll  and  said  he  would  be  here,  except  for  Senator 
McGovern  who  is  not  able  to  be  here  as  he  is  out  of  town. 

Senator  Church.  He  has  left  his  proxy  with  me,  Mr.  Chairman. 

The  Chairman.  Then,  we  are  to  be  unanimously  represented,  at 
least. 

I  think  we  ought  to  begin  this  hearing  without  further  delay, 

though. 


MRS.  MURIEL  HUMPHREY'S  COMMITTEE  MEMBERSHIP 

By  the  way,  I  want  to  mention  that  there  is  a  new  member  of  the 
committee  who  will  join  us,  but  not  for  a  short  while.  The  Democratic 
steering  committee  named  Mrs.  Muriel  Humphrey  to  be  a  member  of 
this  committee.  Later  the  caucus  approved  her  appointment  to  this 
committee.  As  I  understand  it,  she  will  not  enter  the  Congress  until 
February  4,  I  believe.  But  when  she  does  come,  I  am  sure  you  will 
all  be  pleased  to  know  that  she  will  be  a  member  of  this  committee. 

Since  all  of  our  members,  with  the  exception  of  Senator  McGovern, 
have  indicated  that  they  will  be  here,  we  are  calling  their  offices  to  see 
if  we  can  get  some  of  them  in  here  before  we  get  started.  But  there 
is  some  business  we  can  briefly  attend  to  in  the  meantime. 

OPENING  STATEMENT 

The  meeting  today  is  a  markup  session  and  the  purpose  of  it  is  to 
decide  upon  the  amendments  that  we  will  recommend  to  the  Senate 
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to  be  considered  by  the  Senate  as  a  whole.  Tliat  is  the  view  expressed 
yesterday  by  the  majority  leader,  Senator  Byrd,  and  the  minority 
leader,  Senator  Baker.  Those  amendments  will,  accordingly,  be  car- 
ried in  a  report  to  the  Senate  as  a  whole  so  that  every  Senator  may 
have  an  opportunity  to  participate  in  the  consideration  of  the 
amendments. 

MARKUP   rROCEDURE 

We  have  a  great  man^^  of  the  amendments  that  have  been  proposed. 
I  suggest  that  we  start. 

Each  Senator  has  a  worksheet  before  him.  I  suggest  that  we  go  right 
down  the  list  of  amendments. 

Senator  Church,  I  believe  3^our  amenclment  is  first.  Do  you  think 
we  should  start,  or  should  we  wait  a  little  longer? 

Senator  Church.  At  your  pleasure,  Mr.  Chairman,  and  at  the  pleas- 
ure of  the  committee  I  am  prepared  to  explain  the  purx^ose  of  these 
two  amendments. 

Senator  Ja\t:ts.  Mr.  Chairman. 

The  Chairman.  Senator  Javits. 

Senator  Javits.  I  would  respectfully  suggest  that  we  wait  a  few 
minutes  more.  Senator  Church's  amendments,  in  my  judgment,  will 
be  carried.  They  are  the  most  critical  to  the  whole  proposition.  There 
will  be  both  substantive  questions  and  questions  as  to  whether  a  pleb- 
iscite is  needed.  I  think  that  this  is  the  "guts"  of  what  we  are  going 
to  do  and  I  would  hope,  Mr.  Chairman,  that  we  could  have  a  little 
more  patience  and  wait  for  some  more  members  to  arrive,  even  though 
I  am  anxious  to  get  started. 

The  Chairman.  Yes ;  I  too  think  it  would  be  well  to  do  that. 

IXC0RP0PuA.TI0X    OF   JOINT   STATEMENT 

I  have  no  right  to  say  what  I  am  about  to  because  I  have  not  dis- 
<iussed  this  with  a  single  member  of  the  committee.  I  said  at  the  be- 
ginning of  these  hearings  that  I  was  going  to  serve  as  the  presiding 
officer  and  do  my  best  to  be  impartial.  I  have  not.  up  to  this  time, 
indicated  how  I  would  vote  on  these  treaties.  I  do  intend  to  support 
the  treaties  with  the  incorporation — and  I  think  this  is  generally 
understood  by  the  committee  as  a  whole— of  the  substance  of  the  joint 
statement  of  understanding  made  some  time  ago  b}^  President  Carter 
and  General  Torrijos. 

I  haA^e  a  feeling  that  the  committee  will  go  along  with  that  proposi- 
tion. As  T  said,  I  have  no  right  to  say  this  because  I  have  not  talked  to 
any  of  the  members  in  reference  to  their  attitudes.  A  good  many 
of  thevA  have  expi-essed  it  from  time  to  time,  and  as  it  was  indicated 
by  the  amendments  this  morning,  it  seems  that  many  members  would 
like  to  have  modifications.  We  will  take  them  up  one  by  one. 

I  think  we  will  wait  a  bit  longer  in  the  hope  that  other  members  will 
come  in. 

[Pause.] 

The  Chairman.  Gentlemen,  we  must  begin.  We  do  have  a  lot  of 
work  to  do. 

I  stated  a  few  minutes  ago,  and  I  will  restate  it,  that  what  we  are 
proposing  to  do  today  is  to  pass  upon  amendments  that  we  will  propose 
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to  the  Senate  in  onr  report  in  order  that  the  Senate,  as  a  whole,  may 
have  the  privilege  of  voting  up  or  down  on  the  treaties'  amendments. 

We  have  a  worksheet  and  I  think  the  best  thing  for  us  to  do  is  to 
follow  that  sheet. 

Senator  GRirriN.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator  Griffin. 

LACK   OF   QUORUIM 

Senator  Griffin.  I  am  not  going  to  object  to  the  absence  of  a  quorm 
and  I  don't  want  to  do  anything  at  any  point  to  slow  down — certainly 
not  to  obstruct — the  consideration  of  the  treaties,  either  here  in  the 
committee  or  on  the  floor.  I  want  you  to  know  that  if  anybody  engages 
in  an  effort  to  filibuster,  I,  for  one,  will  not  participate  in  it. 

But  it  really  disturbs  me  very  much  that  we  would  try,  as  a  com- 
mittee, to  take  action  on  such  important  matters  as  this  without  a 
quorum  of  the  committee  being  present.  I  am  just  going  to  say  that. 
I  am  not  going  to  make  a  point  of  order  about  it.  But  it  reflects  on  the 
committee  and  on  the  Senate  and  I  think  it  is  too  bad. 

The  Chairman.  Senator  Griffin,  let  me  remind  you  that  while  a 
quorum  is  required  for  voting,  a  working  quorum  is  six,  and  we  do 
haA^e  that  now. 

I  do  appreciate  your  attitude  and  your  decision. 

Senator  Church.  Mr.  Chairman,  I  think  that  Senator  Griffin's 
point  is  well  made.  We  will  have,  momentarily,  a  quorum  present 
because  Senator  Javits  is  on  his  w\ay,  Senator  Clark  has  arrived,  and 
Senator  Percy  is  just  outside  the  door.  So  I  think  we  will  shortly  have 
a  quorum,  as  we  should  have  in  a  matter  of  this  importance. 

The  Chairman.  The  first  amendment  is  proposed  by  Senator 
Church.  Senator  Church,  we  will  ask  you  to  present  it. 

Senator  Church.  Thank  you,  Mr.  Chairman. 

CLOSE   adherence   TO    JOINT   STATEMENT  LANGUAGE 

I  would  like  to  present  these  first  two  amendments  together.  I 
think  the  committee  is  well  acquainted  with  the  subject  matter  of  the 
two  amendments.  Similar  amendments  have  been  offered  by  other 
Senators  and  form  part  of  this  agenda.  Senator  Dole.  Senator  HoUings, 
and  Senator  Bentsen  have  all  offered  similar  amendments. 

I  have  asked  the  committee  to  consider  these  two  amendments  simply 

because  it  seems  to  be  very  important  that  we  track  the  actual  language 

■of  the  joint  statement  entered  into  between  President  Carter  and 

General  Torrijos  as  closely  as  possible.  I  asked  the  staff  to  draft  these 

-amendments  in  a  way  that  would  accomplish  that  purpose. 

The  reason  for  tracking  the  language  as  closely  as  possible  is  that 
it  will  tend  to  avoid  the  argument  in  the  future  that  the  treaties  were 
amended  in  ways  that  should  have  required  another  plebiscite  in  Pan- 
ama in  the  event  that  no  subsequeent  plebiscite  takes  place.  Therefore 
the  argument  might  be  made  that  the  amended  treaties  were  never 
properly  ratified  in  accordance  with  the  Constitution  of  Panama. 

So,  the  legitimacy  of  these  treaties,  depending,  as  it  does,  upon  the 
previous  plebiscite,  could  be  affected  if  we  are  not  careful  to  track  the 
language  of  the  joint  statement  as  closely  as  possible. 
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The  Senators  of  this  committee  know  that  that  joint  statement  was 
entered  into  before  the  plebiscite  occurred  in  Panama.  The  subject 
matter  of  the  joint  statement  was  carefully  explained  to  tlie  people  of 
Panama  prior  to  their  vote  and  therefore,  at  least  in  substance,  was 
presented  to  them  for  their  ratification.  For  this  reason  I  think  that 
we  should  be  very  careful  to  adhere  to  that  language  as  closely  as  we 
can. 

These  two  amendments,  I  am  told,  do  accomplish  that  purpose.  I  offer 
them  to  the  committee. 

EXPEDITIOUS  TRANSIT 

The  first  one  amends  article  VI  of  the  Neutrality  Treaty,  simply 
by  adding  the  pertinent  language  of  the  joint  statement  to  article  VI. 
So,  at  the  end  of  article  VI,  paragraph  1,  in  the  Neutrality  Treaty,  the 
following  language  would  be  added : 

This  is  intended,  and  it  shall  be  so  interpreted,  to  assure  the  transit  of  such 
vessels  through  the  canal  as  quickly  as  possible,  without  any  impediment,  with 
expedited  treatment,  and  in  case  of  need  or  emergency,  to  go  to  the  head  of  the 
line  of  vessels  in  order  to  transit  the  canal  rapidly. 

That  is  my  first  amendment. 

Senator  Sarbanes.  That  one  is  to  be  placed  at  the  end  of  article  VI, 
paragraph  1.  Is  that  right  ? 

Senator  Church.  That  is  correct. 

The  Chairman.  Where  does  that  appear  in  our  working  book  ?  It's 
on  page  18,  isn't  it  ? 

Senator  Church.  Yes. 

The  Chairman.  The  first  column  on  that  page  contains  the  text, 
ending  with  article  IV  on  that  page.  Then,  in  the  next  column  appear 
the  amendments  proposed  to  that. 

I  am  advised  that  Senator  Church's  next  amendment  did  not  get 
to  us  in  time  to  be  included  in  the  committee  printout,  but  that  is  where 
it  would  belong. 

DEFENSE  OF  REGIME  OF   NEUTRALITY 

Senator  Church.  Following  article  IV,  Mr.  Chairman,  my  amend- 
ment would  add  this  language : 

The  United  States  and  the  Republic  of  Panama  have  the  responsibility  to 
assure  that  the  Panama  Canal  will  remain  open  and  secure  to  the  ships  of  all 
nations.  The  correct  interpretation  of  this  principle  is  that  each  of  the  two 
parties  shall,  in  accordance  with  their  respective  constitutional  processes,  defend 
the  canal  against  any  threat  to  the  regime  of  neutrality,  and  consequently  shall 
have  the  right  to  act  against  any  aggression  or  threat  directed  against  the  canal 
or  against  the  peaceful  transit  of  vessels  through  the  canal. 

This  does  not  mean,  nor  shall  it  be  interpreted,  as  a  right  of  intervention  of 
the  United  States  in  the  internal  affairs  of  Panama.  Any  United  States  action 
will  be  directed  at  insuring  that  the  canal  will  remain  open,  secure,  and  acces- 
sible, and  it  shall  never  be  directed  against  the  territorial  integrity  or  political 
independence  of  Panama. 

That  is  the  exact  language  of  the  communique,  and  it  comes,  in  my 
judgment,  at  the  appropriate  place  in  the  treaty.  This  seems  to  me 
to  be  the  cleanest  way  of  amending  this  treaty  to  avoid  any  misunder- 
standincr  or  any  ambiguity  in  the  future. 

Mr.  Chairman,  I  was  told  by  Senator  Stone  that  he  was  unable  to 
make  his  statement  with  reference  to  the  treaty  yesterday,  and  he 
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would  like  an  opportunity  briefly  to  make  his  statement  at  this  time. 

1  would  be  happy  to  yield  to  him  for  that  purpose. 

The  Chairman.  Very  well. 
Senator  Stone. 

STATEMENT  BY  SENATOR  STONE 

Senator  Stone.  Mr.  Chairman,  I  appreciate  that  courtesy.  Senator 
Church,  I  very  much  appreciate  your  permitting  this  interruption  for 

2  or  8  minutes. 

Mr.  Chairman  and  members,  like  many  Americans,  I  am  deeply 
concerned  about  the  danger  to  the  Western  Hemisphere  of  direct  and 
indirect  Soviet  intervention. 

The  vote  on  the  Panama  Canal  Treaties,  it  seems  to  me,  is  a  most 
difficult  choice  because  it  appears  to  signal  a  further  American 
yielding. 

In  the  last  few  years,  we  have  seen  in  Asia  and  in  Africa  the  results 
-of  such  retreat  and  the  rapid  expansion  of  Communist  and  Marxist 
governments  which  threaten  not  only  the  United  States  directly,  but 
our  friends  in  Europe,  too. 

If  retreat  in  Asia  and  Africa  is  unsettling  and  harmful,  retreat  in 
our  OAvn  hemisphere  is  more  foreboding.  The  price  of  retreat  at  home 
is  high,  indeed,  because  we  are  talking  about  threats  right  at  our 
"back  door. 

I  cannot  vote  for  the  Panama  Canal  Treaties  before  us  without 
specific  assurances  that  our  policy  in  the  Western  Hemisphere  will 
be  clear  and  unless  our  Caribbean  military  bases  are  maintained. 

Yesterday,  I  put  my  concerns  and  the  deep  feelings  of  many 
Americans  to  the  President.  I  asked  him  to  address  these  matters 
directly.  He  has  promised  to  reply  today. 

When  I  have  word  from  the  President,  I  will  put  it  before  this 
committee  for  our  consideration.  For  myself,  my  final  decision  on 
the  treaties  will  be  weighed  by  the  President's  statement  of  policy  for 
our  hemisphere. 

Tliank  you,  Mv.  Chairman  and  Senator  Church.  Thank  you  so 
nuTch. 

The  Chairman.  Tliank  you.  Senator  Stone. 

WAYS   OF  affixing   STATEMENT  OF  UNDERSTANDING  TO  TREATY 

Senator  Church.  Mr.  Chairman,  I  think  that  I  should  say  that  there 
is  another  way  the  subject  matter  of  the  statement  of  understanding 
between  the  two  Presidents  could  l^e  affixed  to  this  treaty,  and  that 
would  be  siniply  to  add  the  entire  statement  at  the  end  of  the  treaty 
as  a  new  article,  article  IX. 

My  personal  preference  is  to  insert  the  provisions  of  the  under- 
standing where  they  would  naturallv  come  in  the  treaty  itself;  but 
I  am  prepared  to  do  it  either  way.  The  State  Department  may  have 
some  arguments  to  present  to  the  committee.  I  think  we  have  those 
options. 

ATTACHING  AGREEMENT  AS  ARTICLE  IX 

If  you  have  no  objection,  Mr.  Chairman,  if  Mr.  Doug  Bennet  would 
'like  to  present  a  case  for  attaching  the  agreement  as  an  article  IX 


at  the  end  of  the  treaty  and  I  woukl  invite  him  to  make  whatever 
statement  he  would  like  in  that  connection. 

The  Chairmax.  Mr.  Bennet,  we  are  glad  to  hear  from  you. 

]Mr.  Bennet.  Thank  5' ou,  Mr.  Chairman. 

Senator  Church  has  stated  very  clearly  our  concerns  about  main- 
taining consistency  between  any  amendments  the  committee  inserts 
in  the  treaties  and  the  October  14  statement  of  President  Carter  and 
General  Torrijos. 

Our  feeling,  that  makes  us  inclinde  toward  reconnnending  that  the 
Carter-Torrijos  statement  be  included  at  the  end  of  the  treaty,  is 
simply  that  we  want  to  make  it  very  clear  to  the  Panamanian  people 
that  that  is  the  statement  which  they  knew  about  before  their 
plebiscite. 

Senator  Church  has  explained  that  this  language  is  totally  con- 
sistent. ^y&  agree  w^ith  that  completely  and  will  be  guided  in  course 
by  the  committee's  judgment  on  the  matter. 

What  we  are  trying  to  do  is  make  it  abundantly  clear  that  the 
amendment  which  the  Senate  may  adopt  is,  in  fact,  one  which  has 
been  already  considered  by  the  Panamanian  people  during  the  first 
plebiscite. 

Senator  Javits.  Mr.  Chairman  ? 

The  Chairmax.  Yes :  Senator  Javits. 

Senator  Javits.  I  will  vote  the  way  Frank  Church  presents  this. 
But  I  must  say  that  what  tlie  Department  says  makes  some  sense  to- 
me for  the  following  reasons : 

The  juridical  basis  for  this  provision  as  an  element  of  the  treaty— 
and  I  am  choosing  my  words  carefully — has  to  satisfy  not  just  Carter 
and  Torrijos,  and  even  the  Senate  of  the  United  States  for  the  time 
being— but  has  to  be  operative  for  at  least  23-plus  years.  "\Ye  will  run 
the  canal  and  we  have  all  the  powers  we  need  to  do  so  until  the  year 
2000.  It  really  doesn't  bite  in  until  after  the  year  2000,  when  many  of 
us,  T  am  sure  myself  included,  won't  be  around. 

Now,  somebody  in  Panama,  perhaps  tlie  Government  of  Panama, 
perhaps  all  the  people  of  Panama,  will  then  have  a  say  about  tliis 
matter.  They  may  say,  ""Wliat  goes  on  here?  We  didn't  sign  this 
thing.    We  didn't  give  it  a  plebiscite  as  it  is.    Something  new  was 


wi'ung  m  on  us." 


Torrijos  says,  and  we  say,  that  this  was  all  read  to  the  people  on 
the  television  and  they  all  knew  about  it;  but  this  is  pretty  tenuous 
proof,  Mr.  Chairman.  That  kind  of  notice  in  a  plebiscite  in  a  matter 
so  profound  in  a  small  country  where  this  is  their  biggest  asset  is 
very  tenuous  proof,  indeed. 

So,  if  I  were  running  the  show  my  way.  I  would  certainly  have  an- 
other plebiscite  on  it,  wherever  you  put  it,  in  article  IV  or  at  the  end. 
It  is  not  that  Torrijos  thinks  he  needs  it  and  not  that  we  think  he- 
needs  it.  But,  nonetheless,  this  is  a  long-term  proposition  and  want  it 
absolutelv  iron-bound.  The  people  have  agreed  once  and  the  likeli- 
hood is  that  they  will  agree  again.  If  they  won't,  we  had  better  know 
it  now  so  that  we  are  not  fooling  ourselves  oi-  making  some  quickie 
deal. 

However,  if  our  Government  and  the  Panamanian  Government  de- 
cide that  that  is  not  the  way  to  do  it.  then  at  least  let  the  face  of  the 
treaty  recognize  the  facts — to  wit,  that  this  is  an  addendum  to  the- 
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treaty ;  people  knew  all  about  it  and  both  Governments  certified  that 
wlien  they  voted,  they  voted  with  this  as  part  of  the  deal.  But  it  was 
never  written  in  Article  IV.  If  you  put  it  in  article  IV,  it  is  clearly 
flag^-ed  as  an  amendment  to  the  treaty  and  it  doesn't  have  the  charac- 
ter which  would  justify  no  plebiscite. 

So,  as  I  intend  to  support  it,  plebiscite  or  no  plebiscite,  by  reason  of 
my  own  knowledo'e  of  the  situation  and  the  view  of  our  Government 
and  the  view  of  the  Panamanian  Government,  it  seems  to  me  that  if 
we  should  add  something  it  would  be  clearer  on  its  face  if  it  were  put 
at  the  end  of  the  treaty  as  recommended  by  the  State  Department. 

Senator  Church.  Mr.  Chairman,  whatever  is  the  committee's  pleas- 
ure in  this  is  perfectly  satisfactory  to  me.  I  am  prepared  to  offer  it 
either  way. 

But,  as  an  amendment  to  the  treaty,  as  an  added  article  that  becomes 
part  of  the  treaty,  it  can  be  added  in  two  parts  to  articles  IV  and  VI, 
where  I  think  the  provisions  logically  would  have  been  put  had  they 
l^een  inserted  in  the  original  text,  or  it  can  be  included  as  article  IX. 
In  either  case,  Mr.  Chairman,  if  the  Senate  approves  these  recom- 
mended amendments,  the  text  of  the  treaty  itself  will  have  been  al- 
tered and  therefore  it  will  be  necessary  for  both  Governments  to  exe- 
cute the  treaty,  as  amended,  again. 

So,  at  the  committee's  pleasure,  it  can  be  article  IX,  or  it  can  be 
broken  into  two  parts  and  added  to  articles  IV  and  VI.  I  am  willing 
to  accept  the  committee's  judgment. 

COMMITTEE    PROCEDURE 

The  CiiAiRMAX.  Senators,  please  let  me  interrupt  for  a  moment 
with  this  announcement. 

There  is  a  rollcall  on  in  the  Senate.  It  is  on  a  motion  to  table  an 
amendment — it  is  really  a  committee  amendment — to  S.  1437,  that  is, 
the  Penal  Code,  which  is  pending  legislation. 

I  think  probably  the  best  way  to  handle  this  would  be  for  us  to  take 
a  10-minute  recess  so  that  we  can  go  to  the  floor  and  cast  our  votes 
on  this  matter.  Let  us  do  that  and  please,  let  us  come  back  promptly. 

[A  brief  recess  was  taken.] 

The  Chatrman.  The  committee  wnll  please  come  back  to  order. 

Senator  Church.  Mr.  Chairman,  I  wish  more  of  the  other  members 
were  present 

The  Chairman.  I  understand  that  we  are  going  to  have  several  roll- 
call  votes  this  morning. 

Senator  Church  [continuing] .  Because  we  may  have  to  repeat  the 
arguments. 

methods   of  approach   to  incorporating  statement  of 

understanding 

"V\lien  we  left  to  vote,  we  were  considering  two  methods  of  ap- 
proach. One  would  be  to  amend  articles  IV  and  VI.  The  other  would 
be  to  add  a  new  article,  article  IX,  in  which  the  actual  statement  of 
understanding  would  be  incorporated. 

Senator  Sarbanes  asked  me  on  the  way  back  a  veiy  pertinent  ques- 
tion. He  said.  "Can  we  incorporate  the  verbatim  text  of  the  statement 
of  understanding  as  a  new  article  without  any  change? 
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We  have  looked  at  it  carefully  and  find  that  it  would  be  very  awk- 
ward to  do  this,  that  in  fact  we  would  have  to  make  or  should  make 
certain  changes.  This  is  because  of  the  following.  The  statement  of 
understanding  begins  with  this  language:  "Under  the  Treaty  Con- 
cerning the  Permanent  Neutrality  and  Operation  of  the  Panama  Canal 
[the  Neutrality  Treaty]."  Now,  if  we  are  adding  article  IX  to  the 
Neutrality  Treaty  as  a  part  of  the  treaty,  it  obviously  is  not  appropri- 
tae  to  retain  that  language.  We  would  have  to  change  that  language  to 
say  something  like  "Under  Section  IV  and  Section  VI  of  this  treaty," 
or  something  of  that  kind. 

So,  we  cannot  add  the  verbatim  text. 

Furthermore,  down  in  the  third  paragraph,  once  again,  the  ver- 
batim text  begins  in  this  way :  "The  Neutrality  Treaty  provides."  Ob- 
viously it  would  be  inappropriate  to  add  this  language  as  an  article  to 
the  Neutrality  Treaty  and  refer  to  the  treaty  in  those  terms.  Again  we 
would  have  to  change  the  verbatim  text. 

I  think  that  inasmuch  as  we  can't  adopt  verbatim  the  joint  commu- 
nique and  add  it  as  a  new  article,  the  cleanest  way  to  do  this  is  simply 
to  amend  the  two  sections,  article  IV  and  article  VI,  by  adding  the 
pertinent  language  from  the  joint  communique. 

That  is  my  view. 

The  Chairman.  Is  there  any  comment  ? 

[No  response.] 

Tlie  Chairman.  That  seems  to  me  to  be  the  solution  you  are  looking 
for. 

Senator  Case.  "Wliere  is  the  appropriate  place  ? 

Senator  Church.  On  page  18,  the  first  amendment  would  be  simply 
added  at  the  end  of  article  IV,  following,  "The  United  States  of 
America  and  the  Republic  of  Panama  agree  to  maintain  the  regime  of 
neutrality  established  in  this  treaty,  which  shall  be  maintained  in  order 
that  the  canal  shall  remain  permanently  neutral,  notwithstanding  the 
termination  of  any  other  treaties  entered  into  by  the  two  contracting 
parties." 

Following  that,  the  next  paragraph  would  be  the  amendment. 

MODiriCATION    OF    AMENDMENT    SUGGESTED 

Senator  Sarbanes.  May  I  suggest  a  modification  to  the  amendment 
to  try  to  start  perfecting  it  ? 

Senator  Church.  Yes. 

Senator  Sarbanes.  If  we  took  the  statement  of  understanding,  after 
the  parenthetical  phrase  "the  Neutrality  Treaty,"  I  think  we  should 
pick  up  at  where  it  reads :  "Panama  and  the  United  States  have  the 
responsibility." 

Senator  Church.  The  State  Department  suggests  that  we  add  the 
phrase,  "Under  the  foregoing  provision,"  making  it  clear  that  the 
language  which  follows  interprets  the  first  paragraph. 

Senator  Sarbanes.  No,  it  wasn't  that.  The  amendment,  even  at  the 
point  it  begins,  does  not  exactly  track  the  statement,  and  I  think  that  is 
easily  correced. 

Senator  Church.  Oh,  I  see.  AVhat  is  it  that  you  propose — that  we 
say  "Panama  and  the  United  States  ?" 
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Senator  Sarbanes.  Yes. 

Senator  Church.  What  would  you  think  of  saying,  "Under  the  fore- 
going provision,  Panama  and  the  United  States  have  the  responsibil- 
ity." That  would  track  the  statement  and  make  clear  that  everything 
which  followed  was  interpretive  of  the  first  paragraph  in  article  IV. 

Senator  Javits.  Frank,  how  would  it  read  the  way  Paul  suggests  ? 

Senator  Chtjrch.  Paul  suggests  that  we  begin  the  second  paragraph 
by  having  it  read,  "Panama  and  the  United  States  have  the  responsi- 
bility," instead  of,  "The  United  States  and  the  Republic  of  Panama." 
In  this  way  it  would  pick  up  the  exact  langiiage  of  the  communique. 

I  agree  with  that. 

Senator  Sarbanes.  My  point  is  a  very  minor  point,  but  it  would 
track  the  statement  of  understanding  word  for  word. 

Senator  Javits.  Is  it  your  feeling  now,  Frank,  that  you  want  to 
divide  this  in  two  and  splice  it  in,  is  that  right  ? 

Senator  Church.  Yes. 

Senator  Javits.  Rather  than  what  the  State  Department  suggests  ? 

Senator  Church,  Yes — ^because  we  can't  adopt  verbatim  the  com- 
numique  as  an  article. 

protocol  suggested 

Senator  Javits.  What  about  the  idea  of  adopting  it  as  a  protocol 
and  having  the  preliminary  paragraphs  that  they  suggest?  Do  you 
have  that  in  front  of  you  ? 

Senator  Church.  Yes,  I  do  have. 

I  think  that  the  protocol  would  not  meet  the  requirements  that  most 
Senators  would  expect,  and  I  think  that  if  we  were  to  recommend  it 
as  a  protocol,  it  would  be  converted  into  an  amendment  on  the  floor  of 
the  Senate  anyway.  So  I  think  we  ought  to  recommend  the  amendment. 

Senator  Javits.  Well,  I  agree  with  you  about  the  amendment.  I  don't 
say  it  has  to  be  designed  as  a  protocol.  I  am  all  for  the  amendment. 

SPLICING    ARGUMENT    QUESTIONED 

But  what  about  using  the  form  that  they  suggest  ?  That  says : 

The  United  States  of  America  and  the  Republic  of  Panama,  recognizing  that 
the  President  of  the  United  States  and  the  Chief  of  Government  of  the  Republic 
of  Panama  set  fortli  a  correct  and  authoritative  statement  of  rights  and  duties 
of  the  parties  under  articles  IV  and  VI  of  the  Treaty  Concerning  the  Permanent 
Neutrality  and  Operation  of  the  Panama  Canal  in  statements  issued  by  the  Gov- 
ernment of  the  United  States  of  America  and  the  Government  of  the  Republic  of 
Panama  on  October  14,  1977,  and  October  18,  1977,  respectively,  have  decided  to 
incorporate  that  statement  of  rights  and  duties  in  a  formal  instrument  constitut- 
ing an  integral  part  of  the  treaty  having  the  same  force  and  effect  as  the  provi- 
sions of  the  treaty  itself  and  accordingly  have  agreed  as  follows. 

Then  you  can  set  in  the  whole  text  of  the  amendment. 

I  think  there  is  a  virtue  in  that  because  it  faces  what  actually  took 
place.  I  am  afraid  of  the  splicing  argument.  I  am  afraid  that  some 
demagogue  in  Panama,  controlling  the  country,  would  then  say,  "See 
they  changed  the  treaty  and  they  hoodwinked  you.  You  never  voted 
on  that."  And  he  could  say  that  it  means  this  or  that  or  the  other.  I 
think  we  would  be  better  facing  this  frankly  so  that  history  is  borne 
out  by  what  actually  occurred,  to  wit,  that  at  one  time  this  particular 
provision  in  toto  was  adopted  and  represented  our  action. 

22-333—78 5 
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Senator  Sarbanes.  Are  there  copies  of  that  available,  Senator  Ja- 
vits.  I  think  that  is  a  forceful  suggestion,  but  I  have  not  seen  that  lan- 
guage. 

Senator  Javits.  Yes,  there  are.  I  will  have  cof)ies  passed  around  to 
the  Senators. 

Frank,  I  said  before  and  I  will  repeat  that  you  are  the  author  and  I 
will  do  what  you  want.  But  I  am  trying  to  advise  you  as  to  what  T 
think  is  the  best  way  to  get  at  this. 

Senator  Church.  I  understand  what  you  are  trying  to  do,  Jack. 

This  adds  a  lot  of  dicta.  The  "whereas"  clauses  add  a  lot  of  dicta 
which  we  had  better  look  at  very  carefully. 

"Wliat  it  tries  to  do  is  to  recite  the  sequence  of  events  that  took  place. 
That  would  all  be  included  in  the  treaty  as  pai-t  of  article  IX.  It  is 
not  until  we  get  to  the  second  page  until  we  get  the  actual  verbatim 
agreement  of  the  two  Presidents. 

Senator  Javits.  The  other  alternative,  in  view  of  the  fact  that  this 
is  rather  generalized  language  and  not  legalese,  is  simply  to  write  the 
word  amendment  over  this  communique  and  the  words  article  IX. 
and  set  it  forth.  We  could  just  set  it  forth  as  article  IX.  I  would 
much  rather  do  that  so  that  so  that  it  could  be  argued  in  later  years 
that  this  really  is  part  of  the  treaty  and  we  added  it  on. 

I  am  very  worried  about  splicing  this  into  the  treaty  and  then  mak- 
ing us  open  to  the  argument  that  well,  the  people  of  Panama  didn't 
vote  on  it,  it  was  just  spliced  in  where  it  was  thought  it  ought  to  be. 
That  is  the  only  think  that  worries  me. 

ARTICLE  IX  PREAMBLES 

Senator  Church.  Let's  get  back  to  those  two  preambles  because  we 
are  now  writing  the  history  of  the  affair.  What  we  say  here  is,  assum- 
ing that  we  make  this  an  amendment — of  course,  it  would  have  to  be 
an  amendment,  an  article  IX,  I  am  with  you  there — then  what  would 
we  say?  We'd  put  in  a  little  speech  about  this  and  we'd  recite  the  his- 
tory. We  would  say  that  this  now  forms  part  of  the  treaty,  recogniz- 
ing that  the  President  of  the  United  States  and  the  Chief  of  Govern- 
ment of  the  Republic  of  Panama  set  forth  a  correct  and  authoritative 
statement  of  rights  and  duties  of  the  parties  under  articles  IV  and  VI 
of  the  Treating  Concerning  the  Permanent  Neutrality  and  Operation 
of  the  Panama  Canal  in  statements  issued  by  the  Government  of  the 
United  States  of  America  and  the  Government  of  the  Republic  of 
Panama  on  October  14,  1977,  and  October  18,  1977,  respectively.  No- 
body can  argue  with  that  as  it  is  purely  factual. 

Recognizing  that  this  has  happened,  then  we  would  say  that  tlie 
United  States  of  America  and  the  Republic  of  Panama  "have  decided 
to  incorporate  that  statement  of  rights  and  duties  in  a  formal  instru- 
ment constituting  an  integral  part  of  the  treaty  relationship  between 
them  concerning  the  Panama  Canal  having  the  same  force  and  effect 
as  the  provisions  of  the  treaty  itself  and  accordingly  have  agreed  as 
follows :". 

Senator  Javits.  Now,  Frank,  I  am  not  committed  to  that.  I  am  not 
committed  to  the  language. 

Senator  Church.  But  do  you  see  the  problems  there? 


63 

Senator  Javits.  I  do.  That's  why  I  didn't  accept  it.  We  could  say, 
"Have  decided  to  incorporate  that  statement  of  rights  and  duties  as 
article  IX  of  the  ti-eaty  itself :"  and  then  set  it  forth. 

Senator  Church.  That  improves  it. 

Senator  Javits.  That  is  all  I  have  in  mind.  You  know,  my  language 
may  not  be  good.  After  all,  it  is  just  off  the  top  of  my  head.  But  the 
idea  of  putting  it  in,  on  one  piece,  and  letting  it  speak  for  itself  so 
the  history  and  everything  else  is  there  and  nobody  could  complain 
that  they  were  fooled  by  it  being  spliced  into  the  treaty  without  their 
voting  on  it,  is  all  I  am  asking. 

Senator  Sarbanes.  Mr.  Chainnan,  I  think  there  is  a  lot  of  force  to 
that  argument. 

Let  me  ask  you  this  one  further  question. 

modification  of  statement's  language 

Do  you  think  the  statement  of  understanding,  as  it  is  worded,  can 
then  simply  be  used,  or  would  we  have  to  modify  the  lead  sentence  in 
paragraph  1  and  in  paragraph  3  ? 

Senator  Javits.  Paul,  let  me  reply  to  that.  I  would  say  that  the  lan- 
guage is  awkward  and  clear,  and  the  advantages  of  not  tampering 
with  it  are  so  great  that  I  would  not  touch  it.  That  is  my  own  opinion. 

Senator  Sarbanes.  If  the  statement  had  said,  "Under  article  IV  of 
the  treaty,"  and  then  further  down  it  said,  "The  Neutrality  Treaty  pro- 
vides in  "article  VI,"  then  obviously  you  could  put  it  right  in  because 
it  then  fits  to  the  treaty.  As  it  is  written  now,  it  is  awkward.  But  you 
don't  see  a  problem  with  that  ? 

adding  statement  to  article  IV 

Senator  Javits.  There  is  one  other  thing  we  can  do.  "We  can  add  it 
on  to  article  IV,  provided  that  we  use  this  language.  I  have  no  brief 
for  putting  it  in  a  new  article  now.  Just  add  it  to  article  IV,  but  state 
the  history  so  that  no  one  in  years  to  come  can  say  that  they  were 
hoodwinked,  that  something  was  spliced  into  the  treaty  that  they 
didn't  vote  on. 

That  is  all  I  am  suggesting. 

ADDING   statement  AS   ARTICLE  IX  WITH  PREAMBLE 

Senator  Church.  If  the  committee  wishes  to  use  the  statement  of  the 
two  Presidents  in  verbatim  form,  then  I  think  the  cleanest  way  to  do 
it  is  to  add  it  as  an  article  IX  to  the  treaty,  with  the  preamble  as  modi- 
fied in  the  way  Senator  Javits  suggested.  The  preamble  here,  I  tliink, 
would  not  be  satisfactory ;  but  I  think  as  modified,  it  might  be. 

Senator,  I  am  wondering  if  you  have  worked  that  out  and  could  re- 
state it  for  us  ? 

Senator  Javits.  Yes. 

The  first  paragraph  would  remain  as  is.  The  second  paragraph 
would  say :  "Have  decided  to  incorporate  that  statement  of  rights  and 
duties  as  article  IX  of  the  treaty  itself,  as  follows :",  and  then  set  it 
forth. 

Senator  Case,  "Have  decided  to  and  hereby  do,"  that  is  how  I  think 
it  should  read. 
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Senator  Javits.  All  right,  fine. 

Senator  Church.  Yes. 

The  Chairman.  All  right,  is  that  agreed  to  ? 

Senator  Church.  Mr.  Chairman,  I  would  like  to  hear  from  Secre- 
tary Bennet  on  this  latest  i)roposal. 

Mr.  Bennet.  Senators,  we  feel  that  this  is  a  veiy  desirable  solution. 
It  preserves  the  amendment  and  gives  us  the  opportunity  to  write  a 
preamble  and  to  establish  the  history.  It  preserv'^es  verbatim  the  text 
of  the  October  14  agreement. 

Senator  Griffin.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator  Griffin. 

Senator  Griffin.  Before  you  proceed  to  a  vote,  might  I  be 
recognized  ? 

The  Chairman.  Gentlemen,  we  have  another  rollcall  vote  on  the 
floor.  Senator  Griffin,  can  you  make  your  point,  quickly  so  that  we  can 
go  and  vote? 

Senator  Griffin.  Yes. 

understanding    rather    than    AMENDIMENT    SUGGESTED 

I  suppose  it  may  sound  strange,  but  I  believe  myself  and  want  to  in- 
dicate on  the  record  that  if  we  were  to  do  this,  the  strongest  case  can 
be  made  for  this  particular  move  right  here  because  of  the  fact  that  it 
was  agreed  to  by  the  two  heads  of  state  and  at  least  communicated  to 
the  people  of  Panama.  I  personally  believe  that  it  should  be  handled  as 
an  understanding  rather  than  an  amendment  to  the  treaty.  I 
don't  believe  that  any  substantive  amendment  to  the  treaty  should 
really  be  made.  I  think  we  ought  to  go  back  to  the  negotiating  table  and 
let  the  representatives  of  the  people  of  Panama  have  a  role  in  negotiat- 
ing a  new  treaty.  To  add  amendments  of  substances  and  turn  it  back  to 
Panama  on  a  take-it -or-leave-it  basis,  it  seems  to  me,  is  not  desirable 
nor  the  best  way  to  handle  the  situation  we  have  now. 

I  am  very  interested  in  ending  up  with  a  treaty  arrangement  with 
the  people  of  Panama  and  not  satisfying  the  self-appointed  dictator 
who  happens  to  be  ruling  the  country  at  the  present  time. 

Incidentally,  the  people  of  Panama,  when  they  were  voting  on  this, 
were  hearing  other  inter):)retations  from  their  chief  negotiator  at  about 
the  same  time.  I  thinlc  this  is  hardly  more  than  an  interpretation  by  the 
two  current  heads  of  state  of  the  provisions  of  the  treaty. 

I  will  vote  against  the  amendment.  If  it  were  to  be  offered  as  an 
understanding,  I  would  vote  for  it. 

Senator  Sarbanes.  Mr.  Chairman,  may  I  be  heard  on  that  point, 
please  ? 

The  Chairman.  Yes,  Senator  Sarbanes. 

Senator  Sarbanes.  I  think  this  is  very  important  for  the  record. 

PANAMANIAN   CONSCIOUSNESS   OF   STATEMENT   OF  UNDERSTANDING 

On  the  trip  I  made  to  Panama  with  Senator  Byrd,  one  of  the  tilings 
we  were  extremely  concerned  about  and  had  some  opportunity  to  look 
into  was  the  extent  to  which  the  statement  of  understanding  between 
President  Carter  and  General  Torrijos  had,  in  effect,  been  presented 
to  the  Panamanian  people  and  was  part  of  their  consciousness  as  they 
approached  the  plebiscite.  In  the  course  of  satisfying  ourselves  on  that, 


65 

amongst  other  things,  we  saw  a  tape  of  a  television  program  in  which 
the  statement  was  read  in  full.  Torrijos  requested  the  announcer  to  read 
it  in  full  to  the  Panamanian  people  and  then  subscribed  to  it.  He  said 
that  that  was  what  the  treaty  meant,  that  was  the  understanding,  and 
that  was  carrying  forward  the  correct  interpretation. 

The  problem,  of  course,  had  been  created  much,  much  earlier  by 
rhetoric  used  by  one  of  the  Panamanian  negotiators  when  he  first  re- 
turned to  his  own  country.  There  were  no  counterinterpretations  to  the 
statement  of  understanding  that  I  know  of,  at  least,  from  officials  sub- 
sequent to  its  being  put  forward.  The  press  in  Panaana,  leading  up  to 
the  plebiscite,  carried  forward  this  statement  of  undei^standing  as  being 
the  correct  view  of  tbe  meaning  of  the  treaty.  If  you  have  followed  the 
press  reports  since,  that  continues  to  be  the  view.  I  think  it  is  in  the 
understanding  of  the  Panamanian  people  and  was  part  of  their  per- 
ception, I  think  it  is  reasonable  to  say,  at,  the  time  they  undertook  the 
plebiscite. 

Senator  Case.  Would  the  Senator  yield  for  development  of  that 
point  in  one  respect? 

Senator  Sarbanes.  Surely. 

Senator  Case.  Beginning  on  page  478  of  the  transcript  of  our  hear- 
ings, the  precise  information  with  respect  to  publication  in  Panama 
in  nGAvspapers  and  otherwise  appears.  I  think  that  ought  to  be  brought 
to  tlie  attention  of  everyone  at  this  time. 

Senator  Percy.  I  thinlv  we  could  also  say,  Mr.  Chairman,  that  during 
our  visit  there,  we  met  with  a  wide  variety  of  groups  and  heard  views 
on  all  sides  of  this  issue.  I  discussed  my  own  views  with  many  of  those 
groups.  I  told  those  groups  that  in  my  judgment  the  joint  statement 
ought  to  be  made  an  integral  part  of  the  treaty,  an  amendment. 

We  heard  no  objections  to  this  idea.  After  all,  if  Panama  has  con- 
cerns about  the  canal's  security  after  the  year  2000,  this  is  important 
to  them.  They  don't  have  the  niilitaiy  force  to  defend  it  against  threat. 
This  is  to  their  advantage  and  they  recognize  this,  and  they  so 
expressed  it  to  us. 

I  tliink  our  job  is  to  make  these  provisions  an  integral  part  of  the 
treaty  language.  In  our  personal  conversations  with  General  Torrijos, 
we  said  that  we  wanted  the  joint  statement  as  an  integral  part  of  the 
treaty  itself,  but  pointed  out  that  it  changes  the  treaty  as  originally 
drawn  up  and  signed.  But  that  presented  no  problem  to  General 
Torrijos. 

I  think  we  have  to  seek  the  counsel  of  our  legal  advisers  and  work 
to  incorporate  the  language  of  the  joint  statement  in  as  strong  and 
binding  a  manner  as  possible. 

The  Chairman.  Gentlemen,  there  is  a  rollcall  on  and  just  about 
ready  for  the  S-minute  bell. 

Senator  Baker.  Mr.  Chairman,  I  wonder  if  I  could  have  just  30 
seconds  before  we  leave  for  that  rollcall  ? 

The  Chairman.  Very  well,  Senator  Baker. 

CONFIGUIIATION  OF  PROBLEM  AS  PRESENTED  TO  SENATE 

Senator  Baker.  I  think  Senator  Griffin  made  an  extremely  im- 
portant point  that  focuses  on  the  configuration  of  the  problem  as  it  is 
presented  to  the  Senate. 
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We  really  have  just  three  practical  alternatives,  from  a  logical 
standpoint.  One  is  to  accept  the  treaties  as  they  are,  to  advise  and  con- 
sent to  their  ratification.  I  have  expressed  my  personal  view  that  I 
could  not  support  them  as  they  are.  I  think  many  on  this  committee 
have  done  the  same. 

The  second  is  to  reject  them,  in  effect,  to  reject  them  as  is  or  to  decline 
to  agree  to  them  and  to  send  the  negotiators  back  to  the  table,  which  is 
the  point  Senator  Griffin  made.  That  gets  to  be  a  close  call.  My  personal 
view  is  that  this  far  down  the  road  we  shouldn't  do  that.  But  I  respect 
his  view,  which  is  different. 

The  third  is  to  try  to  amend  these  treaties.  On  that  point,  I  think  it 
is  essential  that  we  proceed  to  do  the  best  we  can  within  the  contempla- 
tion of  the  parties.  The  final  point  I  would  make  is  this. 

I  would  not  try  to  tell  the  Panamanian  Government  how  it  must 
respond  to  these  amendments.  All  I  want  to  say  and  all  I  did  say  in 
Panama  was  that  my  personal  requirements  as  a  Senator,  as  one 
Senator,  are  that  there  must  be  Senate  action,  not  just  an  executive 
agreement,  and  that  it  must  be  concurred  in  by  the  Panamanian  Gov- 
ernment according  to  its  constitutional  forms. 

They  expressed  gratuitously  the  view  that  that  would  not  require 
another  plebiscits.  But  that  is  tlieir  judgment.  That  is  their  call  and 
not  mine. 

Senator  Javits.  Mr.  Chairman,  may  I  be  recognized  on  this  when  we 
return  from  the  rollcall  vote. 

Senator  Sarbanes.  Mr.  Chairman,  could  we  ask  the  staff  while  we  are 
away  to  take  Senator  Javits'  suggestion  and  put  it  into  a  form  that 

The  Chairman.  Gentlemen,  we  had  better  run  or  we  will  miss  this 
vote. 

[A  brief  recess  was  taken.] 

Senator  Clark.  Because  of  a  number  of  upcoming  rollcall  votes,  the 
committee  will  move  over  to  room  S-116  in  the  Capitol  Building. 

[A  brief  recess  was  taken.] 

PROCEDURE 

Senator  Church.  Dick,  aside  from  you  and  me,  I  think  that  the 
members  of  the  committee  have  gone  to  lunch  after  that  last  rollcall 
vote.  I  would  suggest  that  we  come  back  here  at  2  to  resume  our 
markup. 

I  have  asked  the  staff  to  inform  the  other  members  of  the  committee 
that  it  is  our  expectation  to  complete  the  markup  this  afternoon,  and 
for  this  purpose  they  should  be  here  promptly  at  2  o'clock  to  start 
voting.  I  hope  that  will  produce  them  all  promptly  at  that  time. 

Verv  well,  we  will  resume  this  hearing  at  2  o'clock. 

["Wliereupon,  at  12 :35  p.m.,  the  committee  recessed,  to  reconvene  at 
2  p.m.,  the  same  day.] 

after  recess 

The  Chahiman.  We  have  seven  Senators  present.  Under  the  rules, 
that  is  a  working  majority. 

We  will  call  the  meeting  to  order  and  get  started.  We  are  still  on  the 
first  two  amendments,  I  believe. 

T  understand  you  have  something  worked  out  ? 
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NEW   VERSION   OF  ARTICLE  IX 

Senator  Church.  Mr.  Chairman,  we  discussed  various  Avays  of  modi- 
fying those  amendments  and  tlien,  at  the  end  of  the  morning,  we  had 
appeared  to  liave  reached  a  consensus  so  that  the  various  suggestions 
had  been  incorporated  in  this  new  version,  which  would  add  an  article 
to  the  treaty,  Article  IX,  and  members  have  the  new  version  before 
them. 

I  understand  that  Senator  Sarbanes  has  one  revision  to  suggest  that 
the  committee  may  wish  to  consider. 

The  Chairman.  Senator  Sarbanes  ? 

INSERTION    OF   WORD   "cERTAIn" 

Senator  Sarbanes.  Mr.  Chairman  and  members  of  the  committee,  I 
would  like  to  suggest,  on  line  3 — it  begins  "Authoritative  statement*' 
that  we  insert,  preceding  the  words  "rights  and  duties"  the  word 
"certain". 

The  reason  for  this  is  clear.  If  you  look  at  article  IV  and  article  VI, 
there  are  rights  and  duties  that  run  with  those  two  articles  that  were 
not  discussed  in  the  statement  of  understanding.  The  statement  of 
understanding  went  to  two  basic  matters,  and  I  think  responded  to 
those  very  well,  but  I  think  there  are  rights  and  duties  beyond  that. 
Inserting  the  word  "certain"  here  may  clarify  the  statement  did  not 
run  the  whole  gamut.  I  think  that  would  be  a  helpful  change. 

Senator  Clark.  Following  the  word  "correct"  ? 

Senator  Sarbanes.  It  would  follow  the  words  "statement  of". 

Senator  Church.  You  have  a  second  change,  do  you  not,  that  comes 
later  ?  Or  is  that  the  only  word  that  needs  to  be  changed  ? 

My  question  is,  if  that  word  is  inserted  then,  for  consistency's  sake, 
Avould  it  not  be  wise  to  also  insert  the  word  "certain"  on  the  second  to 
last  line  where  it  reads,  "Have  decided  and  hereby  do  incorporate  that 
statement  of  certain  rights  and  duties"  ? 

Senator  Sarbanes.  Yes ;  that  is  a  good  suggestion.  Logically,  it  is  a 
consistent  suggestion. 

Tlie  Chairiman.  Just  insert  the  word  "certain"  ? 

Senator  Church.  Yes,  Mr.  Chairman.  Right  there,  and  right  there. 

The  Chairjman.  Just  two  insertions  ? 

Senator  Church.  Two  insertions. 

Senator  Case.  I  have  a  word  to  insert. 


incorporation  of  statement  as  integral  part  of  treatt 

Senator  Sarbanes.  It  would  be  to  incorporate  that  statement  as  an 
integral  part. 

Senator  Church.  Yes.  That  improves  it  by  cutting  out  some  unnec- 
essarv  verbiage. 

The  Chairiman.  Senator  Case  ? 

Senator  Sarbanes.  That  paragraph  would  be  "hereby  do  incorpo- 
rate that  statement  referred  to  above  as  an  integral  part  of  the  treaty 
as  follows." 

Senator  Case.  I  would  say  either  "has  decided"  should  be  left  out, 
or  the  word  "to"  should  be  put  in  after  "decided." 
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Senator  Church.  Have  decided  to,  and  hereby  do,  incorporate. 

The  Chahuvian.  I  do  not  believe  that  would  be  very  good  grammar. 

Senator  Case.  It  is  better  grammar  than  the  way  it  stands  now. 

The  Chahiman.  That  is  a  pretty  long  split  infinitive. 

Senator  Case.  I  am  not  sure  we  need  the  word  "decided,"  but  I  would 
not  object  to  it. 

Senator  Chtjrch.  It  refers  back  to  the  United  States  of  America 
and  Republic  of  Panama. 

Senator  Javits.  "Have  decided  to,  and  hereby,  incorporate." 

The  Chahiman-.  Is  that  agreeable  ? 

Senator  Javits.  Mr.  Chairman,  I  would  like  to  be  heard.  I  thor- 
oughly agree  with  these  changes,  but  would  like  to  be  heard  before 
the  matter  is  acted  on. 

The  Chahiman.  Before  the  whole  amendment? 

Senator  Javits.  This  amendment. 

Senator  Case.  If  I  may  ask  a  question,  is  this  to  be  called  amended  ? 

Senator  Church.  Yes. 

Senator  Case.  The  reason  I  asked,  one  of  my  colleagues  asked  that 
he  be  accorded  an  interpretation  against  the  amendment. 

Senator  Javits.  It  is  an  amendment. 

QUESTION  OF  WHETHER  CANAL  WTUL  OPERATE 

Mr.  Chairman,  one  thing  that  this  whole  catechism  does  not  do,  to 
which  I  would  address  myself,  and  I  reserve  the  right  to  submit  some- 
thing on  that  subject,  and  that  is,  as  I  read  the  documents  very  care- 
fully, the  fact  that  the  canal  will  operate  is  not  actually  spelled  out. 
In  other  words,  we  have  on  the  one  side  that  it  will  be  secure,  neutral, 
efficient  and  so  on,  but  it  is  not  clearly  spelled  out  that  it  will  be 
operating. 

I  am  advised,  according  to  a  statement  of  the  State  Department's 
legal  interpreters  that  international  law  as  well  as  the  clear  implica- 
tion of  the  U.S.  operation  under  the  treaty  of  1903,  requires  the  United 
States  to  operate  the  canal. 

The  State  Department's  finding  then  goes  on  to  say  that  they  be- 
lieve that  a  similar  responsibility  lies  in  Panama  when  it  takes  the 
matter  over  after  2000. 

Now,  when  we  went  down  there,  this  mater  came  up  peripherally, 
"What  happens  if  revenues  go  down,  or  revenues  are  raised  so  high  as 
to  discourage  traffic,  or  some  very  major  problem  occurs  respecting 
the  canal?  What  is  the  responsibility  of  Panama,  although  a  small 
country,  to  keep  the  canal  operating  ? 

So  that  it  might  decide  to  favor  operation  of  the  canal  or  perhaps 
favor  tax  reduction.  "Who  knows  what  can  happen  in  23  years? 

I  realize  that  all  of  these  things  are  mutable  and  subject  to  the  ex- 
igencies of  life,  but  I  do  think  in  some  fashion,  and  I  am  drafting 
something  which  I  will  submit  that  bears  on  this  question,  so  I  raise 
it  now.  We  ought  to  make  it  clear  that  the  way  Ave  interpret  this 
treaty,  we  are  responsible  for  the  operation  of  this  canal  up  to  the 
year  2000,  that  then  Panama  is  responsible  for  the  operation  of  the 
canal. 

As  I  say,  I  just  raise  the  question.  I  am  not  proposing  anything 
about  it  liere,  but  I  reserve  the  right  to  have  it  considered  as  we  go 
along  in  the  consideration. 
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Senator  BroEN.  Mr.  Chairman,  may  I  be  heard  on  that  point  ? 

The  Chairman.  Senator  Biden  ? 

Senator  Biden.  Is  it  your  interpretation  that,  after  the  year  2000, 
that  Panama  is  obliged  to  keep  the  canal  open  as  you  are  suggesting, 
that  we  Tvould  be  obliged  in  terms  of  revenue?  Obviously,  the  same 
point  you  are  making,  now,  2000,  after  2000. 

Senator  Ja\t;ts.  If  the  money  is  there,  they  are  going  to  operate. 
That  is  such  a  sliding  proposition,  you  know.  In  other  words,  if  it 
is  a  budgetaiy  item,  the  budget  is  tight  for  other  resaons,  are  they 
going  to  devote  the  necessary  revenue  to  operate  this  canal  ? 

I  realize  that  it  is  not  something  you  can  just  lock  in  with  some 
categorical  statement,  but  I  raise  the  issue  and  I  will  apply  my  mind 
to  see  how  it  could  be  dealt  with.  We  do  not  expect,  naturally,  that 
Panama  is  going  to  be  bankrupt  by  the  operation  of  the  canal.  Looking 
ahead  decades,  it  may  be  a  problem,  but  we  do  expect  that,  everything 
being  equal,  that  the  revenues  of  the  canal,  one,  will  be  handled  in  an 
intelligent  way  so  as  to  get  the  best  out  of  it ;  and  two,  that  they  will 
be  used  for  the  purpose  of  operating  the  canal. 

If  we  should  face  some  emergency  on  that  score,  I  assume  the 
United  States  and  many  other  countries  may  have  to  scramble  around 
to  find  a  way  out  of  it.  But,  as  to  Panama,  we  expect  a  reasonable 
approach  to  the  responsibility.  Not  only  to  keep  it  secure  but  open — 
open  means  operation.  That  is  all  I  have  to  say. 

The  Chairman.  Senator  Javits,  to  carry  out  your  idea  is  additional 
language  required  ? 

Senator  Javits.  It  might  be. 

The  Chairman.  Or  is  it  interpretation  ? 

Senator  Javits.  It  would  be  an  interpretation,  but  let  me  worry 
about  it.  I  would  like  the  committee  to  be  seized  with  the  same  question 
that  I  am  seized  with,  because  it  is  relevant  to  this  particular  amend- 
ment. I  am  going  to  vote  for  this  amendment.  I  am  not  proposing  any 
change. 

Senator  Pell.  Mr.  Chairman  ? 

The  Chairman.  Senator  Pell. 

Senator  Pell.  I  raised  this  question,  as  you  may  remember,  with 
General  Torrijos  when  we  were  there.  We  should  not  lock  ourselves 
into  a  corner  to  much. 

Some  questions  are  best  left  a  little  bit  fuzzy. 

Senator  JA\^TS.  Exactly.  That  is  why  I  am  not  raising  it. 

Senator  Case.  We  should  refer  that  to  the  Department  of  Fuzzy 
Language. 

OBLIGATION   TO  KEEP   CANAL  OPEN 

Senator  Church.  The  administration  does  have  a  position  on  this 
matter  that  ought  to  be  called  to  the  committee's  attention.  The  ad- 
ministration position  is  that  article  II  of  the  treaty  concerning  the 
permanent  neutrality  of  the  operation  of  the  Panama  Canal  provides 
that  the  canal  shall  remain  open  to  peaceful  transport  of  vessels  of 
all  nations.  It  is  a  central  element  of  the  regime  of  neutrality  under 
the  treaty,  which  both  parties  are  committed,  under  the  treaty,  to 
maintain;  a  commitment  that  the  canal  should  remain  open  would 
apply,  in  accord  with  international  law,  to  the  United  States  as  oper- 
ator of  the  canal  until  the  year  2000  and  to  Panama  as  the  operator 
thereafter. 
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So  the  administration's  interpretation  would  seem  to  lay  an  obli- 
gation upon  both  parties  to  keep  the  canal  operating. 

Senator  Percy.  Senator  Javits,  would  you  yield  ? 

Senator  Javits,  Surely. 

Senator  Percy.  We  did  discuss,  when  we  were  down  there,  certain 
possibilities.  I  recall  pointing  out  the  old  age  of  this  canal— some  of 
that  equipment  is  original  equipment.  It  is  beautiful  and  meticulously 
maintained,  but  it  is  very  old.  I  expressed  concern  that  if  the  Pana- 
manians do  not  keep  it  up  in  absolute  top  shape,  if  they  allocate 
money  to  other  domestic  needs,  however  worthy,  such  as  education, 
health,  and  housing,  and  do  not  set  aside  money  for  adequate  main- 
tenance and  repair,  the  canal  maintenance  problem  would  worsen 
in  the  future.  There  is  a  moral  obligation.  I  am  glad  to  hear  that  it 
is  a  legal  obligation  also,  to  keep  the  canal  operating. 

There  is  no  question  that  in  the  Panamanians'  minds  there  is  an 
obligation;  they  have  no  objections  to  this.  They  should  be  able  to 
have  adequate  revenue  to  fulfill  this  obligation. 

Of  course  I  assume,  Senator  Javits,  that  if  some  sort  of  catastrophe 
befell  the  canal  so  that  the  cost  of  repair  were  beyond  the  means  of 
Panama,  then  it  would  really  be  a  problem  for  all  nations  who  use 
the  canal.  They  would  have  to  help  Panama  in  the  extraordinary 
measure  of  rebuilding  it. 

In  the  case  of  an  act  of  God,  so  to  speak,  we  would  not  expect  Pan- 
ama to  incur  an  obligation  which  would  bankrupt  its  economy.  "We 
would  all  pitch  in,  in  that  case,  I  presume. 

I  would  like  to  make  that  a  matter  of  record — or  a  question  to  you, 
since  you  have  thought  about  it. 

Senator  Javits.  I  have.  I  think  that  is  true. 

Suppose  there  is  an  enormous  falloff  in  revenues  of  this  kind.  Sup- 
pose the  lake  does  tricks.  Tliere  are  many  contingencies.  Tliat  is  why 
I  say  I  did  not  want  to  get  logged  into  some  absolute  obligation  theory. 
I  just  raised  the  issue. 

As  I  say,  I  will  think  about  it;  we  will  all  think  about  it,  and  see 
if  there  is  anything  and,  if  so,  what  should  be  done  about  it. 

Tlie  Chairisian-.  Senator  Glenn  ? 

Senator  Glenn.  Mr.  Chairman,  I  am  sorry  I  was  unable  to  be  here 
this  morning  for  all  the  discussion,  but  we  had  some  weather  emer- 
gencies in  Ohio.  I  did  discuss  one  of  my  concerns  with  Senator  Javits 
brieflly  on  the  floor  a  few  moments  ago. 

right  of  intervention  and  priority  passage 

I  am  concerned  whether  this  whole  thing  spells  out  adequately 
enousfh  what  happens  if  Panama  and  the  United  States  disagree  on 
whether  there  is  a  real  threat  to  the  canal,  and  who  establishes  this 
right  of  priority  passage. 

I  do  not  know  whether  that  hs  been  discussed  and  adequately  taken 
care  of.  If  it  has,  I  do  not  want  to  belabor  it. 

I  have  been  concorned,  if  we  do  not  agi'ee  with  Panama  that  there 
is  a  threat  to  the  Canal,  which  could  be  the  case,  then  if  we  decide 
to  move,  do  we  have  the  right  to  move  unilaterally  into  the  canal  ?  If 
so,  where  does  it  say  that  exactly. 

Concerning  the  right  of  priority  passage,  I  could  envision  a  situa- 
tion where,  perhaps,  there  are  other  nations  moving  forces  in  a  cer- 
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tain  direction  which  we  do  not  wish  to  make  known  publicly,  but 
nevertheless,  it  might  be  very  critical  that  we  move  ships  through 
the  canal  to  counter  that  very,  very  rapidly,  and  on  a  priority  estab- 
lished solely  by  us,  without  Panama  knowing  why  we  want  to  get 
through. 

In  your  interpretation  of  this  current  language.  Senator  Javits, 
would  that  be  covered  in  this  current  language,  or  do  we  have  a  uni- 
lateral right  of  intervention,  even  if  Panama  disagrees  with  us  and 
says,  no,  no  emergency  exists,  and  we  say  an  emergency  does  exist  and 
we  move  in  militarily.  Do  we  have  that  right  ? 

Also  on  priority  passage,  do  we  have  the  right  to  unilaterally  say 
that  we  are  declaring  an  emergency  and  move  to  the  head  of  the  line? 

Senator  Javits.  If  the  Senator  would  yield,  my  answer  to  both 
questions  is  "Yes."  Having  said  that,  I  will  also  say  that  the  words 
"unilateral"  and  "intervention"  are  somewhat  abrasive  words.  "We 
have  tried  not  to  use  them.  But  my  answer  to  the  substantive  question 
is  "Yes,"  As  I  read  this  agreement  which  we  now  make  an  amendment 
to  the  treaty  in  a  separate  article,  the  United  States  may  decide — 
notice  the  word  "mav  each  separately  decide"— what  constitutes  a 
threat  to  the  regime  of  neutrality. 

You  will  notice  in  the  seventh  line,  it  says  "in  accordance  with  their 
respective  constitutional" — which  is  the  clear  definition  of  a  severa- 
ble right.  And  we  therefore  have  the  unilateral  right. 

As  I  say,  I  do  not  like  to  use  those  words  because  they  are  abrasive, 
liut  we  can  decide  that  the  regime  of  neutrality  is  being  threatened 
and  then  act  with  whatever  means  are  necessary  to  keep  the  canal 
neutral  and  we  can  act  in  accordance  with  our  constitutional  practices 
to  do  whatever  is  necessary  to  keep  the  canal  neutral. 

Similarlv  with  the  transit,  what  is  meant  is  that  the  need  or  emer- 
gency which  we  perceive  gives  us  the  right  to  require  that  we  go  to 
the  head  of  the  line  of  the  vessels  seeking  transit  through  the  canal. 

Senator  Gle.nn".  In  the  interests  of  greater  clarity,  if  we  are  making 
the  changCvS  we  are  making,  would  it  not  be  advisable  to  iise  exactly 
tliose  abrasive  words  so  there  can  be  no  misunderstanding  whatsoever? 

Senator  Javtts.  I  think  it  would  not,  for  two  reasons.  One,  we  al- 
readv  have  ain'eement  and  acceptance  in  the  eyes  of  both  Governments 
and  by  the  Government  and  people  of  Panama  and  of  the  United 
States. 

Senator  Stoi^e.  If  tlie  Senator  would  yield,  the  record  would  fur- 
ther support  Senator  Javits'  assertion  in  answer  to  Senator  Glenn's 
point,  if  I  could  read  a  paragraph  from  it.  On  page  483  of  our  report, 
wlien  Ambassador  Linowitz  was  reporting  to  us  the  meeting  of  the 
communique  and  I  asked  him  this. 

My  question  is  this :  Under  this  approach,  you  would  have  the  right  to  deter- 
mine the  need  or  the  necessity?  Is  it  understood  by  the  leadership  of  Panama 
that  the  United  States  would  separately  have  the  right  to  say  that  we  have 
the  need  or  emergency  and  we  need  to  go  to  the  head  of  the  line?  Or.  would  we 
back  in  the  case  of  the  Panamanians,  who  control  the  canal  after  the  year  2000, 
deciding  whether  there  is  need  or  emergency? 

The  answer  by  Ambassador  Linowitz : 

The  intention  of  the  language.  Senator,  was  that  the  country  whose  vessels 
soufirht  to  get  through,  because  of  need  or  emergency,  would  have  its  request  re- 
spected in  putting  it  at  the  head  of  the  line. 
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Senator  Glenn.  One  moment,  if  I  miarht — I  am  aware  of  that.  My 
own  personal  view  was  the  statements  of  both  the  heads  of  state  to- 
gether were  adequate,  as  responsible  heads  of  state,  and  I  really  did 
not  feel  we  had  to  push  them  into  an  amendment  or  another  article,  al- 
though I  am  happy  to  do  it,  if  it  is  acceptable  to  both  sides. 

Since  we  are  going  this  amendment  route,  I  think  it  might  be  good 
to  spell  it  out  in  the  clearest  cut  language. 

Senator  Javits.  If  I  could  finish  my  answer,  I  said  no,  I  did  not  think 
it  was  desirable  for  two  reasons.  One,  it  seems  clearly  agreed  on  both 
sides;  and  two,  we  cannot  recreate  the  conditions  under  which  this 
joint  statement  was  made.  It  was  made  before  the  plebiscite  and  I  think 
it  is  greatly  to  our  interests,  therefore,  not  to  change  anything  in  the 
document. 

U.S.  RIGHT,  DUTY,  AND  OBLIGATION  TO  DEFEND  CANAL 

Senator  Percy.  Senator  Glenn,  if  you  would  yield  further,  I  think 
the  point  is  a  good  one.  As  I  read  the  language  in  the  statement  itself, 
it  is  eminently  clear  that  each  of  the  two  countries  shall  have  the  right 
to  act  against  any  aggression  or  threat  directed  against  the  canal. 

It  also  says  "JEacli  of  the  two  countries  shall,  in  accordance  with 
their  respective  Constitutions,  defend  the  Canal  against  any  threat  to 
the  regime."  That  is  another  aspect  of  it. 

For  the  record,  I  think  that  we  ought  to  try  to  make  clear  how  we 
interpret  that,  because  I  believe  the  Panamanian  interpretation  is  that 
there  is  a  real  obligation — not  just  a  right,  but  an  obligation,  to  defend 
the  canal.  The  obligation  to  defend  the  canal  is  not  as  meaningful  as 
our  obligation  since  we  have  more  ability  to  do  so. 

Do  we  clearly  understand  that  we  not  only  have  the  right,  but  a  duty 
and  obligation  to  defend  the  canal's  neutrality  ? 

Senator  Javits.  Very  clearly,  because  it  says,  "In  accordance  with 
their  respective  Constitutional  processes."  Therefore,  it  is  not  an  ab- 
solute obligation.  According  to  the  War  Powers  Act,  and  so  on,  we  have 
control  over  w^hat  is  done  respecting  the  action  of  the  United  States. 

Senator  Percy.  It  would  require  a  declaration.  It  would  take  an 
order  from  the  Commander  in  Chief  ? 

Senator  Javits.  Subject  to  the  War  Powers  Act. 

Senator  Chttrch.  INIay  I  add,  as  a  further  answer  to  that,  I  think 
that  the  preceding  sentence  makes  it  clear  that  we  are  discussing  here 
not  just  a  right  but  a  responsibility — the  teiTU  responsibility  is  used — 
to  assure  that  the  canal  remains  open  and  secure. 

So,  combining  the  two  sentences,  you  have  both  parties  assuming 


that  obligation. 


expeditions  PASSAGE 


Senator  Glenn.  Might  I  ask.  Senator  Javits,  I  understand,  "in  each 
of  the  two  countries,"  that  probably  takes  care  of  the  first  instance 
here,  of  intervention.  Is  it  your  interpretation  that  "in  each  of  two 
countries"  also  applies  down  16  below?  Because  there  is  no  such  lang- 
uage in  the  priority  passage  paragraph. 

Senator  Javits.  Yes. 

Senator  Glenn.  That  would  apply  to  both  situations  ? 

Senator  Javits.  Yes. 


73 

I  think  we  have  that  from  Linowitz  in  his  answer  that  Paul  read, 
that  there  is  a  need  or  an  emergency. 

Senator  Sarbanes.  I  would  take  it  a  step  further.  My  view  is  that 
the  regime  of  neutrality  set  out  in  this  treaty  encompasses  a  number  of 
items.  One  of  the  items  encompassed  is  expeditious  passage. 

Whether  the  regime  of  neutrality  is  being  maintained  or  not,  I 
think  is  a  separate  judgment  of  each  of  the  countries,  the  United  States 
and  Panama.  Each  can  make  a  judgment  on  that,  and  each  can  act  ac- 
cording to  its  judgment  as  it  see  fit. 

Therefore,  under  this  arrangement,  we  can  look  at  the  situation. 
If  the  regime  of  neutrality,  in  our  view,  has  been  abridged,  we  are  en- 
titled to  take  action  to  restore  the  regime  of  neutrality.  A  part  of  the 
regime  of  neutrality  is  expeditious  passage. 

Article  IV  says  we  and  Panama  maintain  the  regime  of  neutrality. 
We  are  in  a  position  to  maintain  it. 

Therefore,  I  think  it  is  each  country's  judgment,  and  it  is  each  coun- 
try's choice,  then,  as  to  what  action  to  take  in  order  to  maintain  that 
judgement.  Therefore,  I  think  from  the  U.S.  point  of  view,  given  the 
nature,  given  our  strength,  we  are  in  a  position  to  assure  a  continued 
regime  of  neutrality. 

RECORD  VOTE 

Senator  Ciiiircii.  Mr.  Chairman,  if  there  is  no  further  discussion  of 
the  amendment  as  it  has  been  modified  by  the  action  of  the  committee 
this  morning  and  afternoon,  I  would  like  to  submit  it  to  a  vote. 

The  Chairman.  All  those  modifications  are  fully  recorded  and  under- 
stood. Is  that  right  ? 

Senator  Chtjrh.  If  that  is  the  case,  I  think  it  should  be  a  record  vote. 

Senator  Case.  This  is  within  the  framework  of  our  understanding 
that  this  is  going  to  be  incorporated  as  a  recommended  amendment  ? 

Senator  Church.  Yes. 

The  Chairman.  All  of  the  amendments  will  be. 

Senator  Church.  That  will  be  the  procedure,  everything. 

The  Chairman,  All  right. 

Senator  Church.  I  move  the  adoption  of  the  recommended  amend- 
ment, as  modified  by  the  committee. 

The  Chairman.  You  would  like  a  rollcall  ? 

Senator  Church.  I  ask  for  a  rollcall  vote. 

The  Chairman.  Clerk,  call  the  roll.  The  question  is  on  adopting  the 
amendment  as  further  amended. 

The  Clerk.  Mr.  Church? 

Senator  Church.  Ave. 

The  Clerk.  Mr.  Pell? 

Senator  Pell.  Aye. 

The  Clerk.  Mr.  McGovem  ? 

Senator  Church.  Mr.  McGovern  votes  aye  by  proxy. 

The  Clerk.  Mr.  Clark? 

Senator  Clark,  Ave. 

The  Clerk.  Mr.  Biden? 

Senator  BroEN.  Ave. 

The  Clerk.  Mr.  Glenn? 

Senator  Glenn.  Ave. 

The  Clerk.  Mr.  Stone? 
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Senator  Stone.  Aye. 

The  CiiERK.  Mr.  Sarbanes  ? 

Senator  Sarbanes.  Aye. 

The  Clerk.  Mr.  Case  ? 

Senator  Case.  Aye. 

The  Clerk.  Mr.  Javits  ? 

Senator  Javits.  Aye. 

The  Clerk.  Mr.  Pearson  ? 

Senator  Pearson.  Aye. 

The  Clerk.  Senator  Percy  ? 

Senator  Percy.  Aye. 

The  Clerk.  Senator  Griffin  ? 

Senator  Case.  Mr.  Griffin  votes  no.  I  have  his  proxy  and  instructions 
for  him  to  be  recorded  no,  since  it  is  offered  as  an  amendment  and  not 
as  an  understanding. 

The  Clerk.  Mr.  Baker? 

Senator  Baker.  No  response. 

The  Clerk.  Mr.  Chairman  ? 

The  Chairman.  Aye. 

The  Clerk.  On  this  vote,  Mr.  Chairman,  there  are  18  yeas,  one  nay. 

Senator  Case.  Mr.  Chairman,  could  we  have  it  that  Mr.  Baker  have 
a  chance  ? 

Senator  Church.  I  was  going  to  ask  that  all  absent  members  have 
the  right  to  vote. 

The  Chairman.  It  may  be  well  to  poll  them. 

Bv  vote  of  13  to  1,  the  amendment,  as  amended,  is  agreed  to. 

Next? 

DO   WE   HAVE   DUTY  TO   DEFEND   NEUTRALITY? 

Senator  Percy.  Mr.  Chairman,  I  did  not  want  to  hold  up  the  vote, 
but  I  still  have  one  point  that  I  would  like  to  get  clarified  concerning 
the  amendment. 

The  Chairman.  Go  ahead,  sir. 

Senator  Percy.  In  Panama  Senator  Church  asked  a  question  of 
General  Torrijos,  and  I  commented  that  I  was  disturbed  by  the  reply 
that  was  given  to  Senator  Church. 

This  concerned  our  duty  and  obligation.  I  had  in  mind  the  hypo- 
thetical situation  in  which  the  Panamanians  could  perceive  that  there 
is  a  threat  to  the  neutrality  of  the  canal  and  they,  not  having  the  mili- 
tary resources  to  take  care  of  that  threat,  say  to  the  United  States, 
"You  have  a  duty  and  an  obligation  to  take  care  of  it." 

We  reply  "Oh,  no,  we  just  have  a  right  to  do  it.  We  do  not  think 
there  is  a  threat."  Since  T  did  not  want  any  misunderstanding  about 
it,  I  asked  General  Torrijos  whether  it  was,  in  his  mind,  a  duty  or  an 
obligation.  He  said,  "We  have  to  sell  our  merchandise  in  two  different 
markets.  We  have  to  say  here  it  is  an  'obligation'.  It  clearly  states  in 
the  communique  your  right  to  maintain  the  neutrality  of  the  canal." 

So  I  put  the  question  of  my  colleag-ues,  and  specifically  to  Senator 
Javits,  because  he  has  done  so  much  tliinking  about  this  issue:  ^Vhat 
if  Panama  does  say  that  there  is  a  threat  ?  Do  we  have  the  duty  to  send 
forces  down  there  under  the  terms  of  this  treaty?  Wliat  if  the  Con- 
gress under  the  War  Powers  Act  simply  votes  and  says  no,  we  are  not 
going  to  intervene  ? 
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Senator  Javits.  I  do  not  believe  we  have  such  a  duty.  T  believe  that 
o'ood  faith  would  require  us  to  consider  the  matter  with  the  <^reatest 
care  and  responsiveness  and  that,  if  we  came  to  the  determination  that 
there  is  no  threat  to  the  regime  of  neutrality,  that  we  are  not  required 
by  this  treaty  to  respond  if  Panama  notifies  us  that  it  does  define  it  as 
a  threat.  Tliat  is  my  judgment. 

Senator  Sarbanes.  I  aeree  with  that  view.  Concerninor  t\iQ  conversa- 
tion you  referred  to  with  the  sfeneral,  it  was  my  view  that  what,  in 
effect,  he  was  sayinof  to  his  people  and  what  he  was  referring  to  was  a 
situation  in  which  the  United  States  would  perceive  that  there  was  a 
threat  to  the  regime  of  neutrality  and  would  wish  to  act  in  order  to 
maintain  the  regime  of  neutrality. 

In  effexit,  he  was  saying,  in  those  circumstances,  they  are  going  to 
come  in  to  keep  this  canal  neutral. 

I  agree  with  Senator  Javits  that  you  have  a  responsibility,  I  think, 
to  act  in  good  faith,  but  the  ultimate  judgment  as  to  whether  the  re- 
gime of  neutrality  has  been  abridged  is  made  separately  by  each 
country  and  what  action  it  takes  in  order  to  maintain  the  regime  of 
neutrality  is  a  separate  judgment  made  by  each  country. 

Senator  Case.  Mr.  Chairman.  I  am  a  little  lost  on  that.  It  comes 
out  in  the  transcript  of  the  hearings  to  a  slightly  different  point,  but 
T  think  it  bears  out  the  idea  that  our  colleagues  have  expressed. 
Senator  Sarbanes  agrees  with  the  point  and  so  do  I.  The  question 
came  up  during  my  questioning  of  Secretarv  Brown  as  to  whether  we 
would  be  obliged  to  affirmatively  help  Panama,  blocking  passage 
til  rough  the  canal  of  one  of  its  enemies. 

It  is  a  slightly  different  point,  but  the  Secretary  thought  that  clearly 
not,  but  that  we  would  have  a  choice  as  to  what  we  wanted  to  do.  If 
the  treaty  were  violated,  we  would  have  to  decide  ourselves  what  we 
wanted  to  do.  We  have  the  right  to  decide. 

But,  as  I  asked  him,  it  does  not  impose  the  obligation  to  do  it. 

Senator  Church.  I  think  there  are  two  questions.  I  agree  with  what 
was  said.  There  are  two  facets  to  the  question. 

One  has  to  do  with  the  responsibility  that  is  assumed.  The  United 
States  and  Panama  both  assume  the  responsibility  to  preserve  a  re- 
gime of  neutralitv.  That  is  an  obligation.  That  is  an  obligation  that 
is  expressly  assumed. 

Here  is  the  lanqriage:  "Pnnama  and  the  Unitod  States  have  the 
responsibility  to  assure  that  the  Panama  Canal  will  remain  open  and 
secure  to  ships  of  all  nations."  But  it  is  left  to  each  country  to  deter- 
mine for  itself  whether  or  not  that  regime  of  neutrality  is  in  jeopardv, 
and  that  is  the  second  question.  Then,  if  such  a  perception  exists  each 
countrv  should  act.  It  is  in  accordance  with  the  constitutional  proc- 
esses of  each  country. 

So  I  think  that  should  make  it  as  clear  as  it  can  be  made.  It  is 
two  faceted. 

Senator  Percy.  I  thought  that  a  little  more  expansion  on  the  record 
of  that  aspect  of  it 

Senator  Church.  It  is  very  helpful. 

CAN    PANAMAlSriAlSrS    ASK    FOR    THIRD-PARTT    HELP? 

Senator  Biden.  Mr.  Chairman,  to  extend  that  point  to  its  logical 
extreme,  as  it  has  been  extended  to  me  by  several  constituents,  assume 
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for  a  moment  that  the  Panamanians  determine  that  the  regime  of  neu- 
trality is  in  jeopardy,  and  we  do  not  believe  it  is,  and  the  Panamians 
decide  to  act,  but  in  their  decision  to  act  they  seek  the  aid  of  a  third 
party  to  maintain  that  neutrality,  and  that  is,  ask  for  help  from  out- 
side. They  ask  anyone  from  the  Soviets  to  the  Cubans  to  help  them 
supply  troops  to  help  maintain  the  neutrality  of  the  canal. 

Under  this  treaty,  can  that  be  done?  Or  is  the  maintenance  of  the 
regime  of  neutrality  one  that  extends  only  to  the  country  and  the 
use  of  that  country's  forces  alone  ? 

Because,  if  we  take  all  the  crazy  hypotheticals  that  have  been  raised 
and  some  maybe  not  so  crazy,  if  the  Panamians  are  having  trouble 
with  neighbors  in  a  local  war,  they  determine  the  neutrality  of  the 
treaty  is  at  stake,  they  in  fact  come  to  us,  they  say  we  have  an  obliga- 
tion ;  we  say  no,  we  do  not  think  the  regime  of  neutrality  is  in  jeopardy. 

They  say,  OK,  fine,  we  are  going  to  ask  the  Cubans  to  help  us  out. 

Senator  Javits.  Joe,  if  you  would  yield,  that  doubles  back  on  itself 
because  we  may  consider  the  participation  by  the  Cubans  the  very 
threat  to  the  regime  of  neutrality  which  would  bring  us  into  action, 
so  I  think  we  have  a  built-in  safeguard. 

Senator  Biden.  I  am  glad.  I  wanted  that  clear. 

Senator  Church.  Your  own  point.  Senator  Biden,  that  you  made  so 
well  yesterday  improves  the  situation.  Without  these  treaties,  there 
is  nothing  legally  to  prevent  Panama  from,  inviting  foreign  troops  in 
and  stationing  them  right  up  against  the  fences  of  the  Canal  Zone. 

Senator  Biden.  I  agree  with  the  interpretation,  but  I  wanted  the 
interpretation  stated  by  some  other  than  me,  on  the  record. 

Senator  Church.  It  should  be  made  known  to  the  American  people, 
as  you  pointed  out  yesterday,  that  under  these  treaties,  Panama  ex- 
pressly foresakes  the  right  to  ever  invite  foreign  troops  onto  its  terri- 
tory. So  the  neutralit}^  of  the  canal  against  some  kind  of  future  foreign 
threat  is  better  protected  with  the  treaties  than  without  them. 

The  Chairman.  Is  there  further  disucssion  ? 

other  related  amendments  rendered  moot 

Senator  Church.  Could  we  have  an  understanding  that,  with  the 
adoption  of  this  amendment,  that  the  other  amendments  on  the  agenda 
that  relate  to  this  general  subject  have  been  rendered  moot? 

The  Chairman.  They  will  be. 

Senator  Pearson.  Spell  them  out. 

Senator  Church.  It  would  render  moot  the  following  amendments. 

The  Chairman.  Five,  six,  seven,  eight,  and  nine. 

Senator  Church.  Through  amendment  9,  and,  on  page  2,  amend- 
ments 13  and  14,  which  I  suggest  be  crossed  off  the  agenda.  But,  in 
doing  that,  Mr.  Chairman,  I  would  hope,  in  our  report,  we  could 
aclvnowledge  that  the  amendment  that  has  now  been  recommended  by 
the  committee  to  the  Senate  reflects  the  work  of  many  Senators,  in- 
cluding Senator  Hollings,  Senator  Dole,  Senator  Bentsen,  and  mem- 
bers of  tliis  committee  who  have  contributed  to  the  amendment  in 
this  final  form;  and  also  acknowledge  the  especially  important  role 
that  has  been  played  by  the  majority  and  minority  leaders  in  helping 
to  coalesce  support  for  an  amendment  of  this  kind. 

I  am  told  that  there  were  two  amendments  relating  to  the  same  two 
issues  that  were  introduced  yesterday,  one  by  Senator  Dole  and  one 
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by  Senator  Hollings,  which  does  not  appear  on  this  agenda.  These  two 
amendments  are  also  rendered  moot  by  the  action. 
The  Chairman.  They  are  not  on  the  calendar  anyway. 

AMENDMENT   NO.    1 1  :    STATIONING   OF   TROOPS 

WUl  someone  explain  that  amendment  No.  11  ? 

Mr.  DocKERY  [committee  staff].  This  is  an  amendment  offered  by 
Senators  Dole  and  Goldwater.  Its  purpose  is  to  prohibit  the  station- 
ing of  any  non-United  States  or  non- Panamanian  troops  in  Panama 
until  the  year  2000. 

If  you  will  look  in  your  comparative  print ;  you  will  see  the  actual 
text  of  the  amendment  plus  some  State  Department  comments  on  it. 
The  State  Department  is  opposed  to  the  amendment. 

Senator  Church.  It  is  my  opinion,  Mr.  Chairman,  that  the  amend- 
ment is  unnecessary  because,  between  now  and  the  end  of  the  cen- 
tury, the  United  States  will  maintain  its  own  forces  in  Panama  for 
the  pui-pose  of  protecting  the  canal,  and  those  forces  will  be  sufficient 
to  secure  the  canal,  and  therefore,  this  is  superfluous,  it  is  unneeded, 
and  I  think  it  would  be  counterproductive  to  adopt  it  because  it  would 
create  a  whole  new  set  of  problems  in  connection  with  the  treaty  in 
Panama. 

The  Chairman.  Are  you  talking  about  one  amendment? 

Senator  Church.  I  am  talking  about  amendment  No.  11. 

The  Chairman.  No.  11,  found  on  page  4. 

All  right.  Is  there  any  further  discussion  ? 

Senator  Biden.  I  would  like  to  speak  to  this  for  a  moment.  I  think 
I  agree  with  Senator  Church  that  the  fact  that  we  do  have  a  military 
presence,  and  will  maintain  that  military  presence  up  to  and  through 
the  year  1999,  would  seem  to  me  to  be  a  very  inhibiting  factor  in  terms 
of  the  practical  matter  of  the  stationing  of  any  other  troops. 

The  State  Department  indicates  that  the  Panamanians,  because  of 
their  association  and  alliance  witli  the  United  States  for  so  many  years, 
strongly  favor  the  provision  that  would  provide  for  a  total  neutrality 
up  to  the  year  2000. 

I  guess  I  am  asking,  would  this  just  complicate?  I  do  not  know 
whether  it  is  harmful  language.  Unless  it  would  complicate  things  so 
much  in  terms  of  the  overall  treaty  arrangement,  and  the  questions 
raised  with  regard  to  amendments  and  alterations  and  whether  or 
not  they  would  require  a  plebiscite,  absent  raising  those  kinds  of 
problems,  I  would  not  object  to  this  language. 

I  wonder  if  someone  could  speak  to  that  for  a  moment. 

Mr.  DocKERT.  You  will  notice  in  the  markup  print  the  State  De- 
partment tells  us  that  in  its  opinion  this  would  seriously  complicate 
the  ratification  process. 

Senator  Church.  Furthermore,  as  long  as  we  have  troops  in  Pan- 
ama and  we  have  assumed  the  obligation  to  see  to  it  that  the  canal 
remains  neutral  and  open,  we  are  not  going  to  tolerate  the  presence 
of  non-Panamian  troops. 

I  think  we  will  have  the  physical  power  to  see  to  it  that  between  now 
and  the  end  of  the  century,  no  foreign  troops  are  stationed  in  Panama. 
After  the  end  of  this  century,  Panama  promises  not  to  permit  them 
on  her  territory. 

22-333 — 78 6 
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That  covers  the  point  I  think  about  as  well  as  it  can  be  covered,  and 
I  believe  that  the  adoption  of  this  language  would  be  viewed  in 
Panama  as  an  attempt  to  further  restrict  their  sovereignty,  and  it 
would  occasion  serious  political  problems  with  that  country. 

Senator  Sarbanes.  I  would  like  to  add  to  that. 

First  of  all,  they  now  have  the  right  without  the  amendment.  It  is 
not  as  though  we  are  losing  something  that  we  now  have. 

Second,  they  have  given  up,  after  2000,  when  we  will  no  longer  have 
an  on-the-ground  military  presence  at  that  point,  their  right  to  have 
any  foreign  troops  on  their  soil.  That  is  the  most  critical  time  for  us, 
thereafter.  Up  until  then,  we  have  our  own  forces  there  and  we  can 
maintain  whatever  level  of  forces  we  would  deem  necessary  to  respond 
to  any  such  action. 

Third,  this  treaty  gives  us  something  we  do  not  now  have  in  this 
interim  period — and  that  is  the  right  for  our  forces  to  move  through- 
out the  Republic  of  Panama  in  order  to  protect  the  canal,  rather  than 
merely  throughout  the  Canal  Zone. 

It  seems  to  me  we  have  some  very  good  provisions  in  here  that  are 
very  important  to  our  own  interests. 

The  Chairman.  Is  there  any  further  discussion  ? 

AMENDMENT    II    TABLED 

Senator  Case.  I  move  to  table  the  amendment. 

The  Chairman.  Is  there  any  objection?  It  is  agreed  to. 

CONTINUED  U.S.  PRESENCE  AFTER  DECEMBER  31,  19  99 

Mr.  DocKERT.  The  next  amendment  is  found  on  page  19  of  the 
markup  print.  It,  too,  is  an  amendment  offered  by  Senator  Dole  and 
Senator  Goldwater. 

The  purpose  of  this  amendment  would  be  to  add  to  article  V  of  the 
neutrality  treaty  provisions  for  an  agreement  allowing  a  continued 
U.S.  presence  in  Panama  after  December  31,  1999,  or,  if  no  agreement 
is  reached,  to  permit  the  United  States  to  continue  its  military  opera- 
tions and  bases. 

Senator  Case.  I  think  the  same  considerations  are  in  this  amend- 
ment as  were  brought  out  in  objection  to  the  last  amendment  con- 
sidered and  voted  on. 

Senator  Biden.  If  I  could  be  heard  for  just  a  moment. 

Senator  Case.  I  will  withhold  my  motion. 

Senator  BmEN.  One  point  I  did  not  raise  was  pointed  out  to  me 
and  I  quite  frankly  had  not  thought  of  it.  You  gentlemen  may  al- 
ready have  thought  of  it.  As  I  understand,  the  last  amendment  and 
this  amendment — particularly  the  last  amendment  about  the  prohibi- 
tion of  stationing  other  than  U.S.  troops  in  Panama  between  now 
and  the  year  2000,  in  addition  to  the  arguments  raised  as  to  why  that 
was  not  needed,  once  the  treaty  is  ratified,  American  troops  will  not 
necessarily  be  confined  to  what  is  presently  now  the  Canal  Zone. 

As  a  practical  matter,  it  would  be  fairly  difficult  in  that  little 
country  to  have  American  troops,  or  any  other  troops,  rubbing  shoul- 
ders when  we  would  no  longer,  by  treaty,  be  confined  necessarily  to 
that  particular  zone.  It  does  not  mean  we  have  a  right  to  run  rouffh- 
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shod  over  Panama  anywhere  we  choose.  It  is  a  technical  point,  but 
I  think  one  that  could  have  some  significance. 

Senator  Church.  The  Senator  is  correct.  With  the  adoption  of  the 
treaty,  the  zone  disappears  and  the  land  within  the  zone  becomes  the 
territory  of  Panama,  so  our  troops  automatically,  then,  are  stationed 
on  the  territory  of  Panama. 

Senator  Griffin.  I  have  not  been  here  for  every  vote,  but  I  want 
to  indicate  my  agreement  with  the  disposition  of  this  amendment  and 
similar  amendments.  Not  that  I  do  not  feel  that  it  would  be  desirable 
to  negotiate  a  treaty  with  such  provisions,  if  we  could  do  so,  but  I 
again  want  to  indicate  I  think  it  would  be  the  wrong  way  to  develop 
improved  relations  with  the  Republic  of  Panama  and  its  people  to 
adopt  a  provision  such  as  this  substantive  provision  and  send  the  treaty 
back  on  a  take  it  or  leave  it  basis. 

I  think  the  only  way  that  we  could  get  any  provision  of  this  kind, 
or  even  anything  close  to  this,  it  seems  to  me,  would  be  in  a  new  nego- 
tiating session. 

AMENDMENT  TABLED 

I  agree  that  the  amendment  should  be  tabled  and,  even  though  we 
do  not  have  a  vote  on  every  amendment,  I  want  the  record  to  indicate 
that  that  would  be  my  position. 

Senator  Case.  I  so  move,  Mr.  Chairman. 

The  Chairman.  Is  there  objection  ? 

Then  the  amendment  will  be  tabled. 

amendments  concerning  sea  level  canal  issue 

Mr.  DocKERY.  The  next  item,  Mr.  Chairman,  is  on  page  2  of  your 
worksheet,  and  they  go  to  the  sea  level  canal  issue. 

There  are  two  amendments  offered  by  Senator  Dole.  Both  of  them 
are  found  on  page  11  of  the  markup.  One  of  his  amendments  would 
simply  strike  paragraph  2  of  the  sea  level  canal  provision  and  his 
other  amendment  would  modify  that  provision  to  remove  the  prohi- 
bition on  the  United  States  with  respect  to  negotiations  for  a  sea  level 
canal  in  the  Western  Hemisphere. 

Senator  Griffin.  Mr.  Chairman,  although  I  have  just  spoken,  may 
I  speak  to  this  very  briefly  ? 

The  Chairman.  All  right.  Senator  Griffin. 

Senator  Griffin.  This  article  XII  of  the  Canal  Treaty  troubles  me 
about  as  much  as  anything  about  the  treaty.  I  think  that  it  is  a  very 
unwise  provision,  throwing  away  a  very  important  option  that  the 
United  States  should  reserve,  that  is,  the  possibility  of  building  an- 
other canal,  perhaps  a  sea  level  canal,  in  one  of  the  other  countries. 

I  realize,  perhaps,  that  it  is  most  economically  feasible  to  build  a 
second  canal  in  Panama,  but  that  does  not  mean  it  might  not  be 
politically  advantageous  even  if  it  costs  more  to  build  a  second  canal 
somewhere  else. 

But  when  it  comes  to  the  question  of  whether  it  would  be  wise  to 
adopt  an  amendment  to  strike  this  provision  out,  I  do  not  think  that 
we  should  do  it. 

In  the  first  place,  the  existing  treaty  of  1903  now  provides  in  effect, 
because  the  United  States  is  the  only  one  that  has  the  right  to  build 
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another  canal,  that  no  other  country  can  build  a  canal  in  Panama. 
Because  the  adoption  of  this  treaty  would  vitiate  and  wipe  out  the 
treaty  of  1903, 1  am  disturbed  at  knocking  article  XII  out  and  doing 
nothing  more,  because  we  would  clearly  be  giving  up  something  that 
we  already  have. 

It  is  one  of  the  strongest  reasons  why  I  believe  we  should  go  back 
and  renegotiate  the  treaty.  Striking  it  out  is  not  a  satisfactory  answer, 
and  I  would  vote  to  table  the  amendment. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  it  would  be  constructive 
to  take  a  moment  to  put  in  the  record  an  exchange  with  Colonel  Sheffy, 
who  appeared  before  our  committee  on  the  last  day  of  testimony,  and 
who  is  a  U.S.  Army  retired  colonel  who  has  served  as  the  executive 
director  of  the  Atlantic-Pacific  study  on  the  question  of  the  sea  level 
canal. 

I  will  read  it  very  quickly : 

Senator  Peakson.  Let  me  ask  a  question  about  the  sea  level  canal.  I  take  it 
you  support  the  provisions  of  the  Treaty  vpith  respect  to  the  Seal  Level  Canal? 

He  had  earlier  testified,  in  his  prepared  statement,  that  he  did. 

Colonel  Sheffy.  Yes ;  100  percent,  Senator.  The  argument  that  we  need  the 
right  to  build  a  canal  outside  Panama  for  some  unseen  purposes  is  an  empty  one. 
We  cannot  build  a  canal  outside  of  Panama.  We  entered  this  study  in  1965  with 

the  motive 

Senator  Pearson.  That  v^^as  a  Presidential  study;  nght? 

Colonel  Sheffy.  Yes. 

Senator  Pearson.  That  started  in  1965? 

Colonel  Sheffy.  Yes,  it  was  a  five-year  study. 

Senator  Pearson  Is  there  a  new  one  about  to  be  undertaken  now? 

Colonel  Sheffy.  No,  Senator  Gravel  is  very  interested  in  updating  the  cost  of 
this  one.  When  we  entered  this  study  in  1965.  one  of  our  purposes  was  to  prove 
that  we  could  build  a  canal,  a  technically  satisfactory  canal,  outside  Panama, 
because  it  would  give  us  far  better  negotiating  leverage  to  renegotiate  our  rela- 
tionship with  Panama. 

We  spent  $22  million  of  the  taxpayer's  money  in  five  years  and  proved  only 
that  we  could  not  build  outside  Panama.  At  that  time,  there  was  a  very  large 
measure  of  optimism  that  we  could  construct  a  canal  vdth  nuclear  excavation. 
We  found  that  nuclear  excavation  is  probably  not  technically  feasible,  although 
we  were  unable  to  prove  it  one  way  or  the  other,  because  of  the  limitations  on 

testing.  .     .         ,.,.     ,, 

We  know  beyond  any  doubt  that  for  the  foreseeable  future  it  is  politically 
infeasible  because  you  cannot  excavate  with  nuclear  explosives  without  spread- 
ing radiation  over  very  large  areas.  We  also  found  that  these  long  routes  outside 
Panama  just  do  not  lend  themselves  to  practical  canals.  They  are  too  long,  too 
winding,  too  difiicult  to  navigate  to  make  a  practical  canal. 

I  then  asked,  "So  what  we  give  up  is  the  right  to  build  outside  a 
sea  level  canal  and  we  are  really  not  giving  up  anything? 

Colonel  Sheffy.  It  is  giving  up  nothing  whatever. 

And  then  the  question  to  him : 

The  Panamanians,  as  I  understand  it.  give  up  at  least  the  right  to  allow  some 
other  power  to  come  into  Panama  to  build  a  canal? 

Colonel  Sheffy.  It  is  an  extremely  valuable  quid  pro  quo.  We  are  getting  some- 
thing for  nothing. 

LIMITATIONS  ON   SEA  LEVEL   CANAL 

Senator  Pearson.  If  you  would  yield,  this  thing  bothers  me  as  much 
as  anything  else.  I  really  think  I  have  changed  my  mind,  and  I  am  now 
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persuaded  and  convinced  that  what  we  sought  to  do  was  limit  the 
Panamanians  rather  than  to  limit  ourselves  at  any  time. 

Senator  Griffin.  Wliat  language  do  you  rely  on  to  limit  the  Pana- 
manians ?  I  find  it  very  hard  to  see  any  language  in  here  that  really 
does  that. 

Senator  Pearson.  I  do  not  know. 

Senator  Griffin.  There  is  language  that  is  very  clear  and  under- 
standable that  limits  us.  They  did  not  have  any  trouble  when  they 
drafted  that. 

Senator  Pearson.  You  do  not  read  this  as  being  a  limitation  on  the 
Panamanians  ? 

Senator  Griffin.  It  is  pretty  fuzzy  and  ambiguous. 

Senator  Percy.  In  reading  it,  I  interpret  that  we  have  the  absolute 
right  to  veto  any  other  country  building  a  canal  in  Panama.  This  was 
a  provision  that  we  insisted  upon,  and  only  at  our  insistence  was  it 
included. 

We  obviously  wanted  to  have  veto  power  over  any  other  country 
coming  in  and  constructing  a  sea  level  canal. 

Senator  Sarbanes.  "No  new  interoceanic  canal  shall  be  constructed 
within  the  Eepublic  of  Panama  during  the  duration  of  this  treaty." 

Senator  Griffin.  "Except  in  accordance  with  provisions  of  this 
treaty."  What  does  that  mean  ? 

Senator  Jaa^ts.  I  will  tell  you  what  it  means.  If  you  look  in  para- 
graph 1,  the  second  sentence,  "Parties  commit  themselves  to  study 
jointly  the  feasibility  of  a  sea  level  canal  in  the  Eepublic  of  Panama, 
and  in  the  event  that  they  determine  that  such  a  waterway  is  neces- 
sary, they  shall  negotiate  terms  agreeable." 

Senator  Griffin.  That  is  the  way  I  read  it,  but  do  you  regard  that 
as  a  commitment  on  Panama  to  study  and  negotiate  ? 

Senator  Javits,  I  do.  If  they  cannot  agree  in  a  negotiation,  then  you 
go  down  to  (a)  which  says  that  no  canal  may  be  built  except  pursuant 
ito  this  treaty,  which  says  that  they  may,  therefore,  only  build  the 
canal  pursuant  to  an  agreement  in  a  negotiation  under  paragraph  1. 

Senator  Griffin.  You  are  a  very  good  lawyer  and  I  am  sure  that  it 
is  susceptible  to  that  interpretation,  but  unfortimately,  it  can  also  be 
argued,  I  think,  if  they  comply  with  the  requirements  of  study  jointly 
and  they  negotiate,  that  they  have  complied  with  the  requirements  of 
tlio  treatv  and  then  can  go  forward  to  build  it  with  some  other  country. 

Mv  point  is,  at  the  very  least,  it  is  ambiguous  and  there  is  no  excuse 
for  it,  especially  when  tliev  write  so  clearly  in  subparasrarph  (b)  that 
"During  the  duration  of  this  treaty  the  IJnied  States  of  America  shall 
not  ne.o-otiate  with  third  states  for  the  right  to  consruct."  There  is 
no  question  how  to  interpret  that. 

Senator  .Tavits.  "To  construct  *  *  *  on  anv  other  ronte,"  Then  you 
understand  the  reason  for  saying  "with  third  states."  That  is  not 
Panama. 

Senator  Griffin.  When  it  comes  to  the  limitation  and  the  restric- 
tion on  the  United  States  here  in  subparagraph  (b)  there  is  no  am- 
biguity there.  Thev  wrote  that  verv  clparlv.  But  if  they  intended  to 
restrict  Panama,  thev  did  a  very  inartful  job  of  doing  it. 

Senator  Javits.  Can  we  let  the  draftsman  defend  himself?  Do  we 
have  the  State  Department  draftsman  to  defend  his  handiwork?^ 

Senator  Church.  Before  we  ask  them  to  speak  to  this  question,  I 
must  say,  based  upon  our  recent  trip  to  Panama,  the  message  came 
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over  lond  anrl  clear  to  the  Panamanians,  there  seems  to  be  no  rlisaijree- 
ment  among  them,  that  they  have  ^fiven  up  the  right  to  invite  any 
other  country  in  to  build  the  sea  level  canal. 

There  is  no  doubt  in  the  mind  of  General  Torrijos  who  said,  several 
times,  that  the  Panamanians  felt  they  had  given  up  a  lot  and  gotten 
nothing  in  return,  and  if  this  were  ever  put  to  a  plebiscite,  it  would 
make  Torrijos  a  national  hero.  The  people  would  fall  over  themsehT'es 
taking  it  out  and  would  rush  to  the  polls  to  endorse  such  a  change 
in  the  treaty. 

So  it  may  be  ambiguous  here,  but  it  is  not  ambiguous  tliere,  and  I 
think  that  it  might  be  a  great  mistake  for  us  to  strike  from  the  treaty 
a  bargain  that  obviously  works  heavily  in  our  favor. 

Senator  Percy.  Senator  Church,  I  concur  with  our  negotiators  that 
this  was  a  right  that  we  wanted  to  have.  In  Panama  you  raised  the 
question  with  General  Torrijos.  He  said  if  we  would  eliminate  this 
article  it  would  require  a  new  plebiscite.  No  ifs,  and,  or  buts  about 
that.  That  would  open  up  a  Pandora's  box,  he  said,"  But  the  pro- 
vision would  be  approved  and  approved  joyously." 

If  we  deleted  the  article,  we  would  be  giving  up  one  of  the  rights 
that  we  bargained  hard  to  get,  the  right  to  veto  a  third  country  coming 
in.  as  T  and  others  read  the  language. 

Senator  Javits.  Could  we  hear  from  the  State  Department? 

The  Chatrma]!^.  Yes. 

Mr.  Moss.  Mr.  Chairman,  T  am  certainly  confirm  from  our  negotiat- 
ing history  what  Senator  Church  and  Senator  Percy  reported  back 
from  General  Torrijos.  We  did  se-ek  this  provision  in  negotiations;  the 
Panamanians  did  not.  We  wanted  to  make  sure,  and  felt  it  important, 
that  only  we  would  have  the  risrht  to  build  a  sea  level  canal  through 
Panama  if  we  considered  it  feasible  and  desirable. 

The  Panamanians  then  came  back,  after  having-  consulted  other 
Latin  American  government  heads  of  state  and  said,  well,  if  we  con- 
cede this  to  you  it  must  be  mutuallv  in  balance.  You  have  to  agree  that 
you  will  not  build  one  somewhere  else  without  our  acquiescence. 

On  that  basis,  we  were  able  to  si-et  that  clause  in  the  treatv,  but  it  was 
very  much  a  U.S.  request,  not  a  Panamanian  idea  or  request,  to  which 
they  acquiesced  on  the  basis  that  I  stated. 

LIMITATION  ON  PANAIMA  CONCERNING  SEA  LEVEL  CANAL 

Senator  Griffin.  Could  I  ask  you  to  respond  to  tho  question  ?  Wiat 
would  vou  reply  on  as  being  a  limitation  on  Panama? 

Mr.  Moss.  Yes.  sir,  I  subscribe  whollv  to  what  Senator  Javits  said 
in  that  respect.  The  term  here,  "except  in  accordance  with  provisions 
of  this  treatv,"  refers  back  to  paragraph  1 . 

Senator  Griffin.  Wliich  requires  them  to  do  what? 

Mr.  Moss.  That  reouires  the  two  countries  to  undertake  a  feasibiilty 
study  together  and,  if  the  canal  should  prove  feasible,  to  negotiate  for 
the  construction  of  such  a  canal. 

That  is  the  onlv  stipulation  within  the  treaty.  "In  accordance  with 
the  provisions  of  this  treaty." 

Senator  Griffin.  What  if  you  cannot  agree? 

Mr.  Moss.  If  you  cannot  agree,  then  there  is  still  the  possibility — "or 
as  the  two  parties  may  otherwise  agree  hypothetically" — if  we  conld 
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not  a.^ee  and  along  came  the  Japanese  or  the  Saudis  and  they  wanted 
to  build  one,  and  if  we  agreed  that  they  could  build  one,  then  they  could, 
but  only  with  our  agreement,  only  with  our  waiver,  because  it  says : 
"No  new  interoceanic  canal  shall  be  constructed  in  the  territory  of  the 
Republic  of  Panama,  or  as  the  two  parties  may  otherwise  agree." 

If  we  did  not  reach  an  agreement  with  the  Panamanians  in  the  first 
instance,  we  would  at  least  have  to  agree  with  the  Panamanians  for 
some  other  provision  by  virtue  of  which  another  party  could  work  for 
the  Panamanians  to  build  the  canal. 

Senator  Gkiffin.  No  disrespect  to  you,  unless  you  were  actually  the 
draftsman,  but  I  could  have  written  it  a  lot  better  than  that. 

Senator  Javtes.  May  I  ask  a  question? 

SEA  LEVEL  CANAL  CGNSTEUCTIGN  AFTER  TEAR  2000 

Mr.  Moss,  is  this  provision  only  applicable  until  the  year  2000  ? 

Mr.  Moss.  Yes ;  it  is. 

Senator  Javits.  Then  what  happens  ? 

Mr.  Moss.  ^Vlien  the  Panama  Canal  Treaty  is  no  longer  in  effect,  and 
both  parties  at  that  point  are  free. 

I  should  point  out,  however,  after  the  year  2000,  if  a  new  sea-level 
canal  were  constructed,  that  automatically  falls  into  the  regime  of  the 
Neutrality  Treaty. 

Senator  Sarbanes.  Even  if  there  were  no  American  involvement  in 
the  construction  of  the  sea  level  canal  past  the  year  2000,  the  provi- 
sions of  the  regime  of  neutrality  and  the  American  rights  under  that 
regime  of  neutrality  would  apply  to  that  canal,  would  they  not  ? 

Mr.  Moss.  Any  new  canal  built  after  the  year  2000  would  be  sub- 
ject to  the  regime  of  neutrality  and  the  Neutrality  Treaty,  which 
means,  among  other  things,  that  no  foreign  power  could  operate  that 
canal. 

Senator  Javtts.  If  constructed  in  Panama. 

Mr.  Moss.  Yes. 

Senator  Javits.  It  seems  to  me  that  the  meaning  of  this  is  clear.  It 
is  borne  out  by  the  testimony  and  it  is  borne  out  by  the  claims,  or  the 
concurrence,  of  the  Panamanians  themselves. 

It  seems  to  me,  however,  that  there  is  no  reason  why,  in  some  appro- 
priate way,  we  should  not  declare  that  to  be  our  understanding  on  the 
basis  of  which  this  treaty  is  approved. 

If  they  agree,  we  agree.  There  will  not  be  any  argument  about  it. 
I  think  we  ought  to  lay  it  down.  I  think  Senator  Griffin  is  right  about 
that,  as  the  proposition  that  this  is  the  situation. 

We  could  grade  that  up  all  the  way  from  the  report  from  some 
statement  of  understanding  in  the  resolution  of  ratification,  and  I 
think  our  committee  should  decide  that,  depending  on  how  seriously 
we  wish  to  take  the  point  that  Senator  Griffin  makes. 

Myself,  I  would  like  to  hear  a  little  more  discussion. 

FEASIBLE  ROUTE  FOR   SEA   LEVEL   CANAL 

Senator  Church.  Mr.  Chairman,  I  was  just  going  to  mention 
that  the  letter  sent  to  the  President  on  December  1, 1970,  by  the  Atlan- 
tic-Pacific Inter-Ocean   Study   Commission,  a   special   JPresidential 
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Commission  that  looked  at  plausible  alternative  canal  routes,  in  Cen- 
tral America,  concluded  that  if  the  sea  level  were  ever  built,  the  only 
feasible  route  would  be  in  Panama. 

I  think  that  is  a  very  important  official  statement  by  the  Commis- 
sion and  that  the  text  of  the  letter  should  suitably  appear  in  the 
record  at  this  point.  I  ask  that  it  be  inserted. 

The  Chairman".  Without  objection,  it  will  be  a  part  of  our  record. 

[The  information  referred  to  follows :] 

Atlantic-Pacific  Inteeoceanic  Canal  Study  Commission, 

Washington,  D.C.,  December  1, 1970. 
The  President, 
The  White  House 
Washington,  B.C. 

Dear  Mb.  President  :  We  have  the  honor  to  submit  herewith  the  final  report 
of  the  Atlantic-Pacific  Interoceanic  Canal  Study  Commission  as  required  by 
Pulic  Law  88-609,  88th  Congress,  as  amended. 

One  provision  of  the  law  required  us  to  determine  the  practicability  of  nuclear 
canal  excavation.  Unfortunately,  neither  the  technical  feasibility  nor  the  inter- 
national acceptability  of  such  an  application  of  nuclear  excavation  technology  has 
been  established  at  this  date.  It  is  not  possible  to  foresee  the  future  progress  of 
the  technology  or  to  determine  when  international  agreements  can  be  effectuated 
that  would  permit  its  use  in  the  construction  of  an  interoceanic  canal.  Hence, 
although  we  are  confident  that  someday  nuclear  explosions  will  be  used  in  a 
wide  variety  of  massive  earth-moving  projects,  no  current  decision  on  United 
States  canal  policy  should  be  made  in  the  expectation  that  nuclear  excavation 
technology  will  be  available  for  canal  construction. 

The  construction  of  a  sea-level  canal  by  conventional  means  is  physically 
feasible.  The  most  suitable  site  for  such  a  canal  is  on  Route  10  in  the  Republic 
of  Panama.  Its  construction  cost  would  be  approximately  $2.88  billion  at  1970 
price  levels.  Amortization  of  this  cost  from  toll  revenues  may  or  may  not  be 
possible,  depending  on  the  growth  in  traffic,  the  time  when  the  canal  becomes 
operative,  the  interest  rate  on  the  indebtedness,  and  payments  to  the  host 
country.  "We  believe  that  the  potential  national  defense  and  foreign  policy 
benefits  to  the  United  States  justify  acceptance  of  a  substantial  financial  risk. 

As  a  first  step,  we  urge  that  the  United  States  negotiate  with  Panama  a  treaty 
that  provides  for  a  unified  canal  sysem,  comprising  both  the  existing  canal  and 
a  sea-level  canal  on  Route  10,  to  be  operated  and  defended  under  the  effective 
control  of  the  United  States  with  participation  by  Panama. 

If  suitable  treaty  arrangements  are  negotiated  and  ratified  and  if  the  requisite 
funds  can  then  be  made  available,  we  recommend  that  construction  of  a  sea-level 
canal  be  initiated  on  Route  10  no  later  than  15  years  in  advance  of  the  probable 
date  when  traflSc  through  the  present  canal  will  reach  its  transit  capacity.  Cur- 
rent trends  indicate  that  this  will  be  near  the  end  of  this  century ;  the  specific 
year  can  be  projected  with  increasing  confidence  as  it  draws  nearer. 

We  recognize,  however,  that  the  President  of  the  United  States  and  the 
Congress  will  continue  to  face  many  serious  funding  problems  and  must  establish 
the  relative  priorities  of  the  requirements  for  defense,  welfare,  pollution,  civil 
rights,  crime,  and  other  problems  in  social  undertakings  then  existing. 

We  specifically  recommend  that,  when  the  rights  and  obligations  of  the  United 
States  under  new  treaties  with  Panama  are  determined,  the  President  reevaluate 
the  need  and  desirability  for  additional  canal  capacity  in  the  light  of  canal 
traffic  and  other  developments  subsequent  to  1970,  and  take  such  further  steps 
in  planning  the  construction  of  a  sea-level  canal  on  Route  10  as  are  then  deemed 
appropriate. 

Respectfully, 

Robert  G.  Storey, 
Milton  S.  Eisenhower, 
Kenneth  E.  Fields, 
Raymond  A.  Hill, 
Robert  B.  Anderson, 

Chairman. 

The  Chairman.  Senator  Percy  ? 
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VALUE    OF   RIGHT   CONCERNING    SEA    LEVEL   CANAL 

Senator  Percy.  Mr.  Chairman,  I  would  just  like  to  make  a  gratui- 
tous editorial  comment  on  this,  an  observation.  When  I  think  about 
the  extraordinary  difficulty  that  we  had  in  getting  locks  and  dam  26 
built  in  Alton,  111.,  and  the  inordinate  amount  of  time  the  Congress 
has  taken  with  that  simple  little  project  to  get  it  underway,  even 
though  an  industrial  power  could  be  put  to  work  and  the  return  on 
investment  would  prove  to  be  very  high,  I  do  not  expect  to  see,  before 
the  year  2000,  any  serious  effort  by  this  country  to  build  a  sea  level 
canal. 

I  just  think  the  problems  are  extraordinarily  difficult.  There  are 
many  things  that  we  do  not  know,  such  as  what  would  happen  when 
we  join  the  oceans  together — the  huge  difference  in  the  water  levels 
and  so  forth.  But  it  is  not  inconceivable  that  with  events  changing  in 
the  world  as  quickly  as  they  have  been,  some  power  in  the  next  quarter 
of  a  century,  might  seriously  approach  Panama  and  express  willingness 
to  make  the  investment  and  put  a  sea  level  canal  through. 

I  therefore  feel  that  all  of  the  advantage  is  on  our  side  in  this 
article  to  have  some  control  in  this  matter.  It  might  be  worthwhole 
to  someone.  I  do  not  think  it  is  going  to  be  worthwhile  to  us,  and 
I  doubt  that  we  are  ever  going  to  build  it,  but  I  think  there  is  a  very 
valuable  right  that  we  have  gained.  That  is  something  that  Panama, 
in  a  sense,  has  given  up.  They  did  so  because  of  the  U.S.  belief  that 
it  is  an  extraordinarily  important  article.  We  ought  to  do  everything 
we  can  to  preserve  it. 

I  would  like  to  move  that  we  table  this  amendment. 

DEALING  WT:tH  SEA  LEVEL   CANAL   IN  REPORT  SUGGESTED 

Senator  Javits.  Mr.  Chairman,  before  we  vote  on  tabling,  may  I 
suggest  the  following,  that  the  report  set  up  a  separate  paragraph 
SO  that  it  has  a  heading  and  a  very  clearly  identifiable,  not  lumped  in 
with  the  mass,  on  this  question  that  we  consider  this  particular  pro- 
vision to  give  exclusive  rights  on  both  sides,  reciprocal  rights  exclu- 
sively, that  this  holds  until  the  year  2000,  during  which  time  we  oper- 
ate, et  cetera. 

Second,  that  after  the  year  2000,  anything  constructed  here  must 
be  under  the  regime  of  neutrality,  giving  us  the  same  rights  that  we 
have  respecting  the  preservation  of  the  regime  of  neutrality.  And, 
because  of  that  airtight  situation,  in  our  judgment,  on  both  sides  of 
the  issue,  we  have  decided  that  it  would  be  inappropriate  to  amend 
the  treaty. 

Senator  Church.  I  agree,  Mr.  Chairman,  but  I  would  point  out 
that  in  the  statement,  we  ought  not  overlook  the  fact  that  the  Neu- 
trality Treaty  is  not  postponed  in  its  application  until  the  year  2000. 
The  Neutrality  Treaty  takes  effect,  and  both  treaties  cover  us  between 
now  and  the  year  2000,  so  that  we  have  double  protection  until  the 
year  2000  and  then  we  continue  to  be  protected  under  the  Neutrality 
Treaty  thereafter. 

Senator  Stone.  Mr.  Chairman,  I  think  the  fact  that  several  of 
tlie  Senators  who  value  this  provision  still  feel  the  necessity  of  report 
language  of  what  amounts  to  understandings  in  construction  would 
persuade  me  to  vote  against  tabling  this  amendment.  Not  that  I  am 
in  favor  of  this  amendment  as  it  stands,  but  I  want  to  indicate  by 
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a  "no"  vote  on  tabling  that  a  clarifying  amendment  or  understanding 
on  the  floor  may  yet  be  necessary  because,  while  I  do  tend  to  agree 
with  Senator  Javits'  construction  about  the  language  as  it  is  drafted, 
nevertheless,  it  does  leave  the  possibility  open  of  other  constructions. 
I  raised  one  of  the  other  possible  constructions  during  our  hearings. 

So  that  is  the  reason  I  am  going  to  vote  "no"  on  tabling. 

Senator  Javits.  May  I  respectfully  suggest  that  you  could  just 
as  well  vote  "yes"  on  tabling  on  the  ground  that  it  is  an  amendment, 
and  therefore  inappropriate,  reserving  your  right  ? 

Senator  Stone.  I  could  do  it,  but  I  want  to  make  the  point,  so  I 
am  going  to  vote  "no." 

Senator  JA^^TS.  I  may  well  decide  to  submit  something  as  an  under- 
standing for  the  very  reasons  that  you  say. 

Senator  Sarbanes.  May  I  speak  to  that  point  ? 

I  think  potentially  querying  this  section  has  very  dangerous  im- 
plications. The  Panamanians  do  not  want  it.  It  is  my  own  view  that 
this  is  clearly  to  the  advantage  of  the  United  States,  because  it  excludes 
another  country  from  going  in  there.  I  agree  with  Senator  Percy. 
People  usually  say  the  Soviets.  I  would  think  that  the  Japanese  or 
the  Saudis  are  more  likel}^  the  Japanese  as  a  part  of  penetration  of 
the  Western  Hemisphere  and  the  Saudis  as  a  way  to  use  surplus 
oil  reA^enues. 

Senator  Percy.  If  the  Saudis  gave  them  the  money,  it  would  solve 
the  problem. 

Senator  Stone.  I  think  you  might  be  right.  The  only  thing  that 
concerns  me  is  that  there  is  an  ambiguity  and,  after  appropriate 
conference  and  confrontation  with  the  Government  of  Panama,  it 
might  still  be  agreeable  on  the  floor  to  further  clarification. 

In  any  case,  is  it  not  the  case  that  the  1903  treaty  gives  the  United 
States  a  monopoly  and  if  we  do  not  have  anything  in  this  treaty, 
we  might  end  up  with  much  less  than  we  had  in  the  1903  treaty  as 
opposed  to  the  same,  or  more. 

Senator  Percy.  Wliat  rights  did  the  1903  give  concerning  a  sea 
level  canal  ? 

Senator  Stone.  I  think  the  1903  treaty  gives  us  the  monopoly  on 
any  canal. 

Senator  Javits.  My  guess  is  that  it  is  very  unlikely  for  the  reasons 
my  colleague  stated,  but  I  think  that  the  scenario  is  very  likely  to  be 
a  submission  of  this  and  its  tabling.  If  successful,  that  is  the  end  of 
that,  therefore  I  think  it  is  very  necessary  to  have  a  very  clear 
statement,  declaration,  of  this  proposition  and  I  would  hope  very 
much  for  a  good  vote  in  this  committee. 

amended  tabled 

Senator  Percy.  I  would  like  to  join  in  on  that.  I  think  Senator 
Stone  and  you  are  quite  right.  Senator  Javits,  that  some  clarification 
is  necessary  here.  We  heard  witnesses  who  said  they  thought  am- 
biguity was  good.  I  just  do  not  agree  with  that  at  all.  I  think  that  we 
ought  to  clarify  every  conceivable  ambiguity.  I  think  it  will  be 
particularly  good  for  the  future.  If  there  is  no  further  discussion,  I 
move  to  table. 

Senator  Church.  Does  your  motion  to  table  go  to  both  amendments  ? 
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Senator  Percy.  It  goes  to  No.  10.  Yes,  it  would  go  to  No.  1  also. 

Senator  Church.  Very  well. 

The  Chairivian.  Two  amendments  ? 

Senator  Percy.  We  might  as  well  take  them  en  bloc. 

Senator  Javits.  I  ask  unanimous  consent  that  we  may  vote  on  them 
en  bloc. 

The  Chairman.  Is  there  no  objection? 

Senator  Case.  Will  the  vote  be  taken  as  a  recorded  vote  ? 

The  Chapman.  That  is  agreed  to. 

xVre  you  ready  to  vote  ? 

Senator  Percy.  I  move  to  table  amendments  1  and  10. 

Senator  Javits.  Eollcall. 

The  Chairman.  The  motion  is  to  table  1  and  10  and  a  roUcall  has 
been  requested.  The  clerk  will  call  the  roll. 

The  Clerk.  Mr.  Church  ? 

Senator  Church.  Aye. 

The  Clerk.  Mr.  Pell? 

Senator  Church.  Aye  by  proxy. 

The  Clerk.  Mr.  McGovern  ? 

Senator  Church.  Aye,  by  proxy. 

The  Clerk.  Mr.  Clark? 

Senator  Church.  Aye  by  proxy. 

The  Clerk.  Mr.  Biden? 

[No  response.] 

The  Clerk.  Mr.  Glenn? 

[No  response.] 

The  Clerk.  Mr.  Stone  ? 

Senator  Stone.  No. 

The  Clerk.  Mr.  Sarbanes  ? 

Senator  Sarbanes.  Aye. 

The  Clerk.  Mr.  Case? 

Senator  Case.  Aye. 

The  Clerk.  Mr.  Javits  ? 

Senator  Javits.  Aye. 

The  Clerk.  Mr.  Pearson  ? 

[No  response.] 

The  Clerk.  Mr.  Percy? 

Senator  Percy.  Aye. 

The  Clerk.  Mr.  Griffin? 

[No  response.] 

The  Clerk.  Mr.  Baker? 

[No  response.] 

Senator  Case.  Mr.  Griffin  would  like  to  vote  to  table.  Aye  by  proxy. 

The  Clerk.  Mr.  Chairman  ? 

The  Chairman.  Aye. 

The  Clerk.  Ten  ayes,  one  nay. 

Senator  Stone.  Do  you  not  think  that  Senator  Griffin  would  like  to 
have  his  vote  recorded  no  ? 

The  Chairman.  If  there  is  no  objection,  before  finalizing  this 

Senator  Biden.  Mr.  Chairman,  I  am  on  the  floor  with  two  amend- 
ments on  the  criminal  code  bill.  Could  I  be  recorded  as  voting  in  favor 
of  tabling  the  motion  ? 
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The  Chairman.  Senator  Biden  has  voted  in  favor  of  tabling  the 
motion. 

Senator  Case.  I  think  Senator  Baker  would  like  to  be  recorded. 

Senator  Sarbanes.  May  I  interject?  Senator  Biden  was  here  and 
voted,  and  that  constituted  a  live  quorum. 

The  Chairman.  You  can  check  with  Senator  Grifim  and  any  of  the 
others. 

Senator  Case.  Senator  Griffin  did  vote  by  proxity. 

Senator  Church.  Could  we  have  an  understanding;  that,  in  the  case 
of  all  rollcall  votes,  that  all  absent  Senators  will  be  polled? 

The  Chairman.  Yes. 

Senator  Case.  Senator  Pearson  votes  to  table. 

Senator  Javtts.  Wliat  is  the  vote  ? 

The  Clerk.  The  vote  is  now  1 2  to  1. 

The  Chairman.  The  motion  to  table  has  carried  and,  without  ob- 
jection, a  motion  to  reconsider. 

Senator  Church.  Wliat  is  next  ? 

AMENDMENT   CONCERNING   PROHIBITION   ON   NEGOTIATIONS 

Mr.  DocKERY.  Next,  Mr.  Chairman,  is  your  understanding  No.  1 
which  is  found  on  page  16  of  the  mark-up  print.  The  purpose  of  this 
understanding  would  resolve  the  constitutional  problem  involved  in 
the  prohibition  on  negotiations  by  providing  that  the  President  could 
negotiate,  but  the  United  States  could  not  conclude  an  agreement  for 
a  route  outside  Panama  without  Panama's  consent. 

The  Chairman.  Is  there  anv  discussion  on  that,  or  any  objection  to 
it? 

Senator  Case.  That  is  your  suggestion,  Mr.  Chairman? 

The  Chairman.  Yes. 

Mr.  DocKERY.  Mr.  Chairman,  I  believe  that  Mr.  Glennon  has  some- 
thing to  say. 

Mr.  Glennon  [committee  staff].  Senator,  the  problem  derives  from 
the  use  of  the  word  "negotiate"  in  subparagraph  (b) ,  which  provides 
that  during  the  duration  of  the  treaty,  the  United  States  of  America 
sliall  not  negotiate  with  states,  et  cetera.  Negotiation,  constitutionally, 
is  a  plenary  constitutional  power.  The  Supreme  Court  has  indicated 
it  cannot  be  contracted  by  statute  or  by  treaty. 

A  President  may  commit  himself  not  to  negotiate  on  certain  sub- 
jects, but  he  cannot  by  statute  or  by  treaty  so  commit  his  successors. 

The  effect  of  the  staff-recommended  understanding  would  be  to 
make  clear  that  what  this  means  is  that  the  United  States  will  not 
conclude  treaties  with  third  countries  on  the  subject,  but  would  leave 
open  to  future  Presidents  the  right  to  negotiate,  which  could  not  be 
taken  awav  anyway. 

I  should  add  that  the  Department  of  State  asks  the  committee  to 
consider  using  the  words  "confer"  or  "discuss"  rather  than  negotiate 
on  the  theory  that  they  less  clearly  derrogate  from  the  express  pro- 
visions of  the  treaty.  You  may  wish  to  get  their  opinion  on  that. 

Senator  Church.  The  express  provision  of  the  treaty  that  the  Presi- 
dent will  not  negotiate,  according  to  your  statement,  has  been  declared 
bv  the  Constitution  as  being  null  and  void.  The  Constitution  renders 
that  provision  of  the  treaty  null  and  void,  even  though  the  Senate 
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may  ratify  it  in  that  form,  so  that  this  understanding  would  simply 
set  forth  the  constitutional  provision  and  interpret  what  otherwise 
would  be  null  and  void  as  meaning  that  the  President,  or  future  Presi- 
dents, might  confer  or  negotiate,  but  that  the  United  States  would  not 
enter  into  such  an  agreement. 

INIr.  Glennon.  The  question  is  whether  the  President  does  not  have 
the  power  to  do  more  than  simply  discuss  and  confer,  but  to  negotiate 
with  them. 

The  Chairman.  Is  there  any  objection  to  that  change  being  made? 

Senator  Church.  I  do  not  think  that  it  should  be  made,  Mr.  Chair- 
man. 

The  Chairman.  You  do  not? 

Senator  Church.  I  really  do  not,  from  the  very  point  that  had  just 
been  made. 

The  Chairman.  I  thought  that  was  your  suggestion.  I  thought  he 
said  that  is  what  the  State  Department 

Senator  Church.  The  State  Department  would  like  to  have  the 
wording  of  the  understanding  changed,  but  I  do  not  see  any  compel- 
ling reason  to  change  it. 

Senator  Sarbanes.  Except  that  the  agreed-upon  language  is  one 
thing. 

We  want  to  make  clear  in  the  undei'standing  that  if  we  confer  and 
discuss,  that  pretty  well  enables  us  to  do  what  we  want  in  any  event, 
with  the  words  "directly  engaged"  seeming  to  negate  the  provisions 
of  the  treaty. 

Senator  Church.  The  answer  to  that  is  that  the  Constitution  ren- 
ders that  provision  of  the  treaty  null  and  void. 

JUSTIFICATION    FOR    UNDERSTANDING    ABOUT    CONFERRING 

Senator  Javits.  No  ;  it  does  not.  May  I  be  heard  on  that  ? 

The  treaty  says  the  United  States  shall  not  negotiate.  What  we  can 
say  in  justification  for  this  understanding  about  conferring  and  so  on 
is  that  the  United  States  does  not  negotiate,  because  the  United  States, 
to  agree,  would  have  to  have  the  Senate  and  the  President. 

Therefore,  the  United  States  does  not  negotiate  and  cannot  negoti- 
ate unless  you  had  an  advanced  resolution  of  the  Senate  saying,  Mr. 
President,  negotiate.  Then  this  says  that,  of  coui^e,  this  does  not  in- 
hibit the  President  from  exercising  his  constitutional  power,  and  we  do 
not  have  to  use  the  word  "negotiate."  That  is  what  they  are  really 
saying. 

Confer  and  discuss  is  what  he  does  anyway,  so  I  think  you  can  get 
around  it  that  way  without  running  afoul  of  any  dispute  with  Pana- 
ma. That  is  the  only  reason  why  I  suggest  what  I  do. 

It  is  a  little  tautological,  but  I  think  it  will  fly. 

The  Chairjvian.  Is  there  any  further  discussion  ? 

Senator  Case.  Are  we  agreed  to  this  ? 

The  Chairman.  Using  a  few  different  words. 

Senator  Church.  May  we  have  the  modifications  of  the  language  ? 

Mr.  Glennon.  Senator,  the  understanding  as  it  appears  on  the  top 
of  page  16,  as  modified,  would  now  read : 

The  United  States  does  not  construe  article  XII,  paragraph  2,  clause  (b),  as 
precluding  the  President  from  exercising  his  constitutional  authority  to  confer 
with  any  state  regarding  an  interoceanic  canal. 
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Senator  Javits.  That  the  President  could  negotiate.  You  just  used 
better  language.  I  thought  you  used  something  else. 

Senator  Case.  He  said  "confer." 

Senator  Javits.  Read  it  again.  This  understanding 

Mr.  Glennon.  As  modified,  the  understanding  would  read  as  fol- 
lows: 

The  United  States  does  not  construe  article  XII,  paragraph  2,  clause  (b),  as 
precluding  the  President  from  exercising  his  constitutional  authority  to  confer 
with  any  state." 

Senator  Javits.  Good.  That  sounds  good  to  me. 
Senator  Case.  Then  it  continues  as  written  here. 

understanding  agreed  to 

The  Chairman.  All  right.  Without  objection,  that  will  be  agreed 
to,  the  modified  version  will  be  agreed  to. 

Senator  Church.  As  an  understanding. 

The  Chairman.  As  an  understanding.  Is  there  anything  further  ? 

Senator  Church.  The  process  we  have  agreed  to  at  the  outset  covers 
understandings  as  well  as  amendments.  In  other  words,  this  under- 
standing we  have  just  approved  would  take  the  form  of  a  reconunenda- 
tion  to  the  Senate  just  as  the  amendment  that  we  previously  adopted 
took  that  form,  and  would  be  incorporated  in  the  committee  report. 

The  Chairman.  Correct. 

AMENDMENT  REDUCING  PAYMENTS  TO   PANAMA 

Mr.  DocKERT.  We  are  on  page  2  at  the  bottom  of  the  page.  We  are 
on  the  item  that  deals  with  annual  payments,  and  you  will  notice 
there  that  Senator  Dole  has  an  amendment.  It  is  now  before  the  com- 
mittee. It  appears  on  page  12  of  the  markup  print. 

The  purpose  of  this  amendment  is  to  reduce,  by  more  than  half, 
the  payments  to  Panama  under  the  Panama  Canal  Treaty  by  cutting 
the  30-cents-per-Panama-Canal-ton  payment  to  15  cents,  eliminating 
$10  million  contingent  payments,  and  reducing  the  $10  million  fixed 
annual  annuity  during  periods  the  canal  is  closed. 

Senator  Dole's  amendment  refers  directly  to  article  XIII  in  the 
Panama  Canal  Treaty  which  is  also  in  your  markup  print. 

Senator  Javits.  Mr.  Chairman,  that  is  simply  another  way  of  re- 
jecting the  treaty.  If  there  is  anything  that  is  going  to  rock  the  boat, 
it  is  the  balance  of  the  financial  negotiation;  so  at  the  approj)riate 
time,  I  am  going  to  move  to  table  that  amendment. 

The  Chairman.  Is  there  any  discussion  ? 

Senator  Case.  It  is  a  very  appealing  thing.  If  I  were  negotiating 
the  treaty,  I  would  argue  very  much  for  it. 

Senator  Stone.  Mr.  Chairman,  I  am  also  going  to  vote  to  table, 
but  I  have  an  amendment,  an  understanding,  to  follow  on  the  same 
subject.  I  did  not  have  it  prepared  in  advance,  but  I  do  have  copies  of 
it.  I  would  like  to  be  heard  after  this  is  over. 

The  Chairman.  Very  well. 

Most  of  the  criticism  I  have  heard  of  this  treaty  has  been,  I  be- 
lieve, of  the  payments  to  Panama  involving  both  the  30-cent-per-ton 
collection  and  the  contributions,  the  Ex-Im  Bank  credits,  a  good  many 
millions  when  you  add  them  all  up. 
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All  of  that  has  been  negotiated  and  is  part  of  the  treaty.  I  have 
checked  our  contributions  to  other  countries  around  the  world  and  I 
find  that  it  is  not  out  of  line  with  what  we  have  done  for  other  less 
prosperous  countries. 

Senator  Church.  It  is  cheap  by  comparison  to  the  amount  that  atc 
pay  Spain  and  Turkey,  and  what  the  Phillipines  are  asking,  and  be- 
sides, all  of  it  comes  from  revenues  derived  from  the  operations  of 
the  canal  and  not  from  our  own  taxpayers. 

The  Chairman.  I  thought  I  would  throw  that  in,  because  I  have 
heard  some  criticism. 

Senator  Percy.  Mr.  Chairman,  I  would  like  to  just  comment  that, 
in  my  judgment,  we  have  been  grossly  undercompensating  Panama 
and  taking  advantage  of  Panama  for  many,  many  years.  It  is  a  re- 
markable thing  that  we  have  maintained  as  good  a  relationship  as 
we  have.  So  many  of  us  feel  that  to  have  occupied  a  10-mile  swatli, 
51  miles  long,  through  the  heart  of  that  country,  and  to  ha^'e  paid  them 
as  little  as  we  have  all  these  5'ears,  is  unconscionable,  really. 

The  adjustment  we  are  making  is  a  generous  adjustment.  Senator 
Case  made  an  extraordinarily  good  point  several  times  in  Panama,  that 
this  is  not  a  bonanza.  It  is  going  to  take  a  lot  of  money  to  maintain  this 
canal,  and  there  is  a  definite  limit,  according  to  the  testimony  we  had, 
as  to  how  high  they  can  raise  rates.  There  is  a  limit  to  the  amount  that 
they  can  go  to.  They  may  raise  rates  40  percent  in  a  period  of  years ; 
that  is  not  an  extraordinary  percentage,  but  that  is  about  the  maximum 
they  could  go.  After  that,  it  is  a  diminishing  return  because  there  are 
so  many  alternative  ways  that  shipments  can  be  made,  such  as  regular 
cargo  containers  going  on  the  railroad  that  crosses  there.  So  it  is  in 
competition  with  a  lot  of  other  forms  of  transportation. 

It  is  not  a  bonanza.  I  feel  that  our  negotiators  did  the  very  best  they 
could,  and  I  think  it  would  be  disastrous  for  us  to  attempt  to  redo  this 
provision.  That  would  be  nit-picking  about  something  that  is  extraor- 
dinarily important  to  our  national  security. 

Senator  Church.  I  want  to  associate  myself  witli  those  lemarks. 
In  the  final  bargain  that  was  struck,  our  negotiators  did  take  into 
account  the  fact  that,  for  so  many  years,  Panama  has  been  grossly 
underpaid  if  there  were  no  canal  there  at  all,  just  to  pay  for  the  lease- 
hold on  the  ground  that  is  ten  miles  wide  and  forty  miles  long  through 
the  heart  of  the  country  would  have  cost,  in  all  good  conscience,  a  great 
deal  more  than  what  we  have  paid  Panama  for  over  half  the  century 
of  the  canal's  operations.  This  brings  that  back  into  balance. 
On  that  basis,  I  believe  it  would  be  fair. 

AMENDMENT    TABLED 

Senator  JA^^:TS.  I  move  to  table. 

The  Chairman.  The  motion  was  made  to  table  the  amendment.  Is 
there  any  objection  to  that  ? 

If  not,  it  is  agreed  to,  and  the  motion  is  tabled. 
Senator  Stone? 

UNDERSTANDING   CONCERNING   U.S.    FINANCIAL   OBLIGATION   TO   PANAMA 

Senator  Stone.  Mr.  Chainnan,  what  Senator  Church  has  just  re- 
flected is  the  general  understanding,  but  questions  have  been  raised. 
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That  is  the  statement  that  whatever  payments  are  made  to  Panama 
are  being  made  out  of  revenues  from  the  tolls  of  the  canal  itself  rather 
than  by  the  American  taxpayer. 

But  I  have  run  into  that  in  my  question  and  answer  meetings  all 
over  Florida  and  I  am  sure  that  others  have  run  into  that  assertion 
all  over  the  country.  To  make  it  crystal  clear,  I  would  propose  this  un- 
derstanding, that,  before  the  period  at  the  end  of  the  resolution  of  rati- 
fication, insert  a  comma,  and  say  "and  subject  to  the  following  under- 
standing :  that  no  financial  obligation  from  the  United  States  of  Amer- 
ica to  the  Government  of  Panama  is  established  by  the  ratification  of 
these  treaties." 

That  is  an  understanding.  It  is  not  a  reservation,  but  it  does  make 
clear  to  our  citizens  that  whatever  aid  or  trade  or  other  assistances 
have  been  talked  about,  have  been  negotiated  on  their  own  merits,  on 
their  own  basis,  on  their  own  part,  and  that  the  ratification  of  these 
treaties  does  not  legally  obligate  us  other  than  to  pay  Panama  from  tlie 
tolls  of  the  canal  itself. 

I  would  offer  this  as  an  understanding.  I  think  that  it  would  be  very 
helpful  to  us,  to  explain  to  the  people  of  the  United  States  that  this  is 
a  business  venture  and  is  to  carry  itself  by  whatever  toll  adjustments 
are  to  be  made  by  the  canal  commission. 

The  Chairman.  The  understanding  would  be  carried  in  the  report  ? 

Senator  Stone.  Yes. 

Senator  Percy.  Would  you  care  to  comment  on  how  this  would  apply 
to  the  understandings  that  we  have  made  with  respect  to  AID  funds, 
with  respect  to  the  Export-Import  Bank  credits  ? 

Senator  Stone.  That  is  my  point  exactly.  The  treaties  and  their 
obligations  do  not  require  us  to  grant  any  aid  or  to  make  any  loans.  If 
we  are  doing  that,  we  are  doing  that  separately  and  on  their  own 
merits.  The  action  by  this  Senate  on  the  treaty  does  not  carry  with  it 
the  advance  obligation  to  make  those  commitments.  They  are  going  to 
be  negotiated  separately  and,  if  there  is  any  gentleman's  agreement  by 
the  administration,  the  Congress  and  the  taxpayers  are  not  bound  in 
advance  by  reason  of  the  ratification  of  these  treaties. 

That  is  the  way  these  treaties  were  offered  to  us. 

Senator  Percy.  If,  by  plebiscite,  the  Panamanian  people  had  turned 
down  the  treaties,  would  we  then  have  gone  forward  with  the  economic 
package,  with  the  Export-Import  Bank,  AID,  and  so  forth  ? 

Senator  Stone.  You  would  have  to  ask  the  administration  that 
question,  but  this  Senator  would  not. 

Senator  Percy.  I  doubt  that  what  we  would.  It  seems  as  though  it 
does  have  a  relation  to  the  treaties  themselves. 

Suppose,  for  instance,  at  the  end  of  this  whole  process  we  say,  thank 
you  very  much  for  the  treaty,  but  what  we  had  in  mind  about  Export- 
Import  Bank  and  so  forth  really  has  nothing  to  do  with  this.  If  we  do 
not  move  forward  with  these  things,  I  think  we  might  be  jeopardizing 
our  relationships.  I  would  not  want  this  interpreted  to  mean  that  we 
should  not  move  ahead  with  these  arrangements. 

I  would  appreciate  a  legal  response  from  the  State  Department. 

Senator  Sarbanes.  I  think  this  is  a  problem  to  this  understanding. 
The  Panama  Canal  Commission  that  is  going  to  run  the  canal  for  the 
next  22  years,  which  we  will  control  under  article  III,  paragraph  3,  is 
a  U.S.  Government  agency. 
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It  is  going  to  cany  out  tlie  responsibility  by  means  of  a  U.S.  Gov- 
ernment agency  called  the  Panama  Canal  Commission  which  shall  be 
constituted  by,  and  in  conformity  with,  the  laws  of  the  United  States 
of  America. 

Later  in  the  treaty  we  say  that  the  Republic  of  Panama  shall  receive, 
in  addition  to  the  Panama  Canal  Commission,  and  then  it  sets  out  cer- 
tain payments. 

Senator  Stone.  I  certainly  have  no  objection  to  saying,  "Other  than 
the  Panama  Canal  Commission."  What  I  am  ti-ying  to  get  at  is  the 
representation  which  has  been  made  to  the  Congi-ess  and  to  the  Ameri- 
can people  that  these  treaties  do  not  require  payments  by  the  U.S.  tax- 
payers other  than  from  the  canal  itself. 

In  response  to  what  Senator  Percy  said,  we  will  treat  Panama  like 
every  other  country.  We  will  annually  analyze  their  aid  requirements, 
in  this  committee  and  in  the  Ajipropriations  Committee.  I  am  sure  the 
Committee  has  committed  itself  to  make  recommendations  to  the  Con- 
gi^ss  and  it  will  live  up  to  those  commitments. 

I  do  not  think  we  should  confuse  the  people  by  implying  that  by 
ratifying  the  treaty,  our  taxpayers  are  going  to  be  paying  a  whole  lot 
of  money  which  has  been  negotiated  on  the  side  or  under  the  table  or 
in  any  informal  or  closed  fashion. 

CLARIFICATION  OF  SOURCE  OF  PAYMENTS  TO  PANAMA 

The  Chairman.  Those  payments,  such  as  Senator  Stone  has  de- 
scribed, as  I  construe  it,  have  no  part  m  the  treaties  at  all.  I  would 
be  very  glad  to  call  upon  the  State  Department  representative  for 
some  word  on  that. 

]\Ir.  Bennett.  What  Senator  Stone  is  suggesting  is  essentially  cor- 
rect. The  difficulty  we  have  is,  on  its  face,  the  langiiage  that  has  been 
offered  seems  to  go  beyond  limiting  the  payments  to  those  that  are 
specified  within  the  four  comers  of  the  treaty. 

I  would  like  to  suggest  that  maybe  we  should  work  brieflly  with 
Senator  Stone  and  see  if  we  can  come  up  with  some  langiiage  that 
would  satisfy  his  objectives. 

Senator  Stone.  That  is  perfectly  fine. 

Senator  Javits.  ISIr.  Chaimian,  in  connection  with  working  with 
him,  let  us  remember  that  this  is  note  quite  out  of  leift  field.  We  have 
a  note  exchanged  between  Secretary  of  State  Vance  and  the  Panama- 
nian Ambassador  in  which  he  says,  as  a  result  of  these  discussions,  to 
wit  with  the  Panamanian  Ambassador,  I  am  authorized  to  inform 
you  that  my  Government  is  prepared  to  agree  within  the  limitations 
of  applicable  United  States  legislation  and  subject  to  compliance  witli 
applicable  legal  requirements  and,  where  necessary,  to  the  availability 
of  appropriate  funds,  and  therefore,  what  I  suggest  is  that  you  track 
that  language.  It  says  the  same  thing. 

In  other  words,  the  treaty  does  not  bring  into  being  any  financial 
obligation  of  the  United  States  to  Panama  unless  covered  by  applica- 
ble legislation,  compliance  with  legal  requirements  and,  where  neces- 
sarv,  the  availability  of  appropriated  funds. 

Senator  Stone.  I  hope  my  aide  and  the  State  Department  repre- 
sentatives will  take  note.  I  want  to  make  clear  that  from  the  total 
revenues  and  the  commitments  of  the  treaties  themselves  the  U.S. 
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taxpayer  is  not  being  obligated  for  all  of  these  other  representations 
by  the  administration. 

Senator  Javits.  Unless  we  act  affirmatively,  according  to  our 
constitutional  process. 

Senator  Church.  I  think  that  the  language  should  state  the  matter 
positively.  It  should  state  that  these  treaties  impose  no  obligation 
upon  the  United  States  other  than  those  contained  in  the  language  of 
the  treaty  itself. 

The  treaty  is  confined  to  the  payments  that  are  derived  from  the 
revenues  of  the  canal. 

REMOVAL  OF  COXTIXGENT  OBLIGATION  CONCERNING  PROPERTY  TRANSFER 

Senator  Stone.  Mr.  Chairman,  while  they  are  working  on  that,  I  do 
have  one  that  is  a  little  substantive,  which  is  not  merely  an  under- 
standing, which  I  have  just  circulated  among  you.  That  is  an  amend- 
ment to  Article  XIII,  Property  Transfer  and  Economic  Participa- 
tion by  the  Republic  of  Panama. 

In  paragraph  1  of  article  XIII,  strike  the  words,  "and  free  of  liens 
and  debts  except  as  the  two  parties  may  otherwise  agree,"  so  that 
paragraph  1  of  article  XIII  as  amended  would  provide  as  follows: 
"Upon  termination  of  this  treaty,  the  Republic  of  Panama  shall 
assume  total  responsibility  for  the  management,  operation,  and  main- 
tenance of  the  Panama  Canal  which  shall  be  turned  over  in  operating 
condition." 

Mr.  Chairman  and  members,  what  that  does  is  that  it  removes  the 
contingent  obligation  which  could  be  said  to  be  imposed  upon  the  tax- 
]:)ayers  of  the  United  States  at  the  end  of  the  centur}^,  to  wit,  to  pay 
off  liens  and  obligations. 

What  we,  I  think,  have  agreed  to  do,  and  certainly  this  is  the  sense 
of  the  agreement,  is  to  turn  over  the  Panama  Canal  in  operating  con- 
dition, in  good  condition,  at  the  end  of  this  period.  But,  if  the  language 
is  left  in  article  XIII  that  is  there  now,  at  lea.st  on  a  contingent  basis, 
it  could  be  said  that  the  U.S.  Government,  and  therefore  our  tax- 
payers, might  have  to  then  pay  ofi'  liens,  obligations  and  such  created 
in  tlie  interim.  Tliat  is  not  what  we  thought  we  were  agreeing  to. 

If  we  strike  those  few  words,  then  I  think  we  do  substantially  what 
the  agreement  was  supposed  to  do. 

The  Chairman.  You  speak  of  the  termination  of  this  treaty.  You 
mean  the  end  of  1999? 

Senator  Stone.  That  is  right.  We  turn  it  over  in  operating  condi- 
tion. If  it  has  any  liens  on  it,  so  be  it. 

You  see,  one  of  the  problems  our  constituents  and  our  citizens  tell 
us  about  is  that  not  only  are  we  turning  over  valuable  assets,  but  we 
are  paying  the  Panamanians  to  take  them. 

We  say  that  is  not  correct,  that  it  is  the  revenues  of  the  tolls  of  the 
canal  as  a  business  which  are  paying  the  Panamanians,  not  the 
taxpayers. 

This,  liowever,  creates  at  least  the  possiblity  of  that  contingency. 
We  are  much  strengtliened  in  oin-  representations  to  the  citizens  of 
Amorica  that  that  is  not  the  case,  that  we  are  operating  it  in  the  interim 
and  we  are  then  turning  it  over  in  operating  condition,  subject  to  what- 
ever financial  oliligations  or  liens  there  may  be.  In  effect,  that  way  we 
are  not  paying  tliem  to  take  it. 
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Senator  JaYeTS.  Any  obligations  or  liens,  unless  they  were  nonre- 
course loans,  would  be  the  obligation  of  the  United  States,  because 
we  are  obliged  to  operate  it  until  the  year  2000.  So  if  they  are  the 
obligation  of  the  United  States,  what  are  we  gaining  ?  We  would  have 
to  pay  thexn  anyhow,  unless  we  provided  for  their  assumption  by 
Panama,  and  then  we  would  have  an  idea  of  what  we  were  talking 
about  in  ti  finite  way.  Otherwise,  this  thing  doubles  back  on  itself.  It 
is  a  lien  or  a  debt ;  we  owe  it. 

Senator  Stone.  "Why  do  we  have  a  treaty  with  the  people  of  Panama 
and  the  Government  of  Panama  about  our  own  obligations,  if  we 
have  any?  We  are  not  talking  about  U.S.  Government  obli- 
gations in  this  paragraph;  we  are  talking  about  obligations  of  the 
canal  as  a  business. 

Senator  JA^^TS.  It  is  a  Government  operation.  You  might  as  well 
say  you  are  going  to  disown  the  waterways,  or  some  other  Government 
operation. 

The  Chairjman.  Is  there  any  comment  ? 

Mr.  Moss.  Mr.  Chairman,  I  am  afraid  that  we  would  have  very 
serious  problems  with  the  Panamanian  Government  were  we  to  adopt 
this  amendment  as  recommended,  because  one  of  the  fears  expressed  by 
the  Panamanian  negotiating  team  during  their  negotiations  was  the 
Panama  Canal  Commission  might  enter  into  separate  borrowing  au- 
thority, float  bonds,  borrow  money  from  diverse  sources  and  leave  at 
the  end  of  this  century  when  the  canal  was  turned  over  to  the  Pana- 
manians with  a  lien  on  the  canal,  lien  on  the  Commission,  which  debt 
the  Government  of  Panama  may  be  saddled  with. 

That  is  why  this  provision  was  in  there.  It  would  require,  really,  a 
major  renegotiation  to  go  back  to  Panama  at  this  point  and  get  them 
to  agree  to  the  effect  of  that  clause.  Moreover,  I  think  it  would  invite 
their  suspicions  as  to  our  intentions  because  they  might,  indeed,  see 
that  we  plan  to  saddle  the  canal  with  debt  for  which  they  may  ulti- 
mately be  responsible. 

PROPERTT   TRANSFER   FREE   OF  LIENS   AND   DEBTS 

Senator  Javits.  What  he  is  shooting  at  is  the  fact  that  there  is  a 
shift  in  control.  The  Panama  Canal  Commission  becomes  five  to  four 
in  1990.  Also,  the  g-uy  who  runs  it  becomes  a  Panamanian  in  1990, 
and  if  it  continues  to  be  a  moral  responsibility,  I  do  not  think  there 
is  full  faith  and  credit  involved. 

It  continues  to  be  a  moral  responsibility  of  the  United  States  and 
if  this  Panamanian  majority  really  loads  it  up 

Senator  Sarbanes.  There  is  no  Panamanian  majority. 

Senator  Jaa^ts.  It  shifts,  five  to  four. 

Senator  Church.  We  retain  majority  control  to  the  end  of  the 
century. 

Senator  Ja\t:ts.  How  about  the  management  ? 

Senator  Sarbanks.  The  board  is  five  Americans  and  four  Pana- 
manians, all  nine  of  thorn  appointed  by  the  United  States,  including 
the  Panamanians. 

Senator  Javits.  As  I  recall  there  was  a  shift;  that  is  not  so,  is  it? 
They  do  shift  the  management. 

Senator  Stone.  If  I  might  have  1  minute,  I  would  be  perfectly 
willing  to  meet  the  objections  of  the  State  Department  by  adding  a 
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provision,  "incurred  after  tlie  execution  and  ratification  of  this 
treaty"  to  satisfy  them  that  we^re  not  trying  to  load  it  up  with 
liens  and  debts  in  order  to  turn  it  over  to  them  loaded  up ;  neither  are 
we  ti'ying  to  trick  our  U.S.  citizens  that  there  will  be,  somehow,  some 
liens  and  obligations  paid  by  the  taxpayer. 

The  Chairman.  We  will  hear  from  the  State  Department. 

Senator  Church.  Mr.  Chainnan,  may  I  make  a  statement? 

As  I  understand,  in  the  exi^lanation  given  us,  the  insertion  of  this 
provision,  "free  of  liens  and  debts,"  puts  our  own  Panamanian  Com- 
mission on  notice  that  it  ought  not  borrow  money  against  the  canal 
because  it  ^vill  have  the  resix>nsibility  of  turning  the  c-anal  over  free 
of  lien  and  free  of  debt  by  the  end  of  the  century. 

So  it  is  meant  to  be  a  deterrent  or  warning  to  the  Commission  not 
to  operate  in  such  a  fashion  as  to  create  either  liens  or  debts  against 

Senator  Stone.  Let  me  make  this  suggestion.  This  is  a  substantive 
and  a  difficult  problem.  It  is  not  my  wish  to  load  down  today's  deliber- 
ations with  a  drafting  problem.  I  think  the  intent  of  what  I  am  trymg 
to  accomplish  has  been  made  clear.  I  would  suggest  that,  just  as  we  are 
temporarily  passing  my  firet  amendment  and  allowing  some  drafting 
to  go  on,  we  do  the  same  with  the  second,  that  it  be  brought  back  ]ust 
before  we  pass  out  the  treaty.  If  we  can  get  an  agreement  on  some 
language  which  makes  it  clear  that  we  are  neither  trying  to  load  down 
the  canal  with  debt  and  turn  it  over  to  the  Panamanians  in  t^hat 
fashion,  nor  are  we  trying  to  load  down  the  U.S.  taxpayer  with  last 
minute  debts  and  liens.  Therefore,  we  can  reassure  them  on  both  pro- 
visions that  it  is  the  normal  toll  revenues  that  are  going  to  be  paying 
for  these  payments  to  Panama  and  the  U.S.  taxpayer  is  not  gomg  to 
be  presented  with  a  huge  bUl,  either  now  or  m  1999. 

That  is  what  I  am  looking  to  try  to  do  with  these  two  provisions. 

The  Chairman.  We  can  carry  it  over. 

Senator  Stone.  Cany  it  over  until  we  have  to  vote. 

Senator  Church.  May  I  suggest  to  the  Senator  that  he  keep  his 
mind  open  as  to  accomplishing  his  objective  in  the  form  of  an  mider- 
standing  ? 

Senator  Stone.  Surely.  ^     ^  xi    ^     i    ^  ^i 

Senator  Sarbanes.  In  looking  at  this,  it  seems  to  me  that  what  the 
Panamanians  are  concerned  about,  to  protect  themselves  in  all  fair- 
ness, is  very  reasonable. 

We  control  the  Commission.  Therefore,  we  are  in  a  position  to  de- 
termine whether  there  are  going  to  be  liens  and  debts.  They  do  not 
have  that  control,  and  therefore  they  are  confronted  vrith  a  situation  in 
which  they  might  be  handed  an  enormous  amount  of  liens  and  debts 
that  were  under  our  control  to  prevent  from  happening. 

It  seems  to  me,  trying  to  be  fair  and  even-handed,  there  is  an  im- 
IK)rtant  problem  to  be  addressed  from  that  perepective. 

Senator  Stone.  From  the  other  perspective,  it  is  just  as  important 
for  us,  as  U.S.  Senators,  to  protect  our  taxpayers  against  a  hidden  bill 
they  do  not  think  they  are  supposed  to  get. 

Senator  Church.  Agreed ;  I  think  the  language  can  be  drafted  to 
accomplish  both  purposes. 

The  Chairman.  All  right. 
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I  am  beginning  to  tliink  that  we  ought  to  conchide  today's  session 
right  away. 

AMENDMENT  DEALING  WITH  HUMAN  RIGHTS 

What  is  next?  "We  liave  acted  on  Senator  Dole's  amendment  and 
now  we  go  to  tlie  last  amendment.  Can  we  deal  with  this  quickly  ? 

Senator  Church.  I  wonder  if  we  could  have  some  help  in  finding 
this  amendment  ? 

Mr.  DocKERY.  Senator  Dole's  amendment,  dealing  with  the  human 
rights  issue,  appears  on  page  13.  The  second  part  of  that  provision 
also  appears  on  page  5. 

Tlie  Chairman.  Look  at  the  Dole  amendment  dealing  with  humam 
rights. 

Senator  Church.  Mr.  Chairman,  as  I  read  this  amendment  it  would 
simply  make  the  United  States  a  copartner  in  the  Government  of 
Panaina  in  any  matter  that  we  felt  related  to  the  broad  question  of 
human  rights.  Ob^dously,  we  would  never  accept  such  a  condition  if 
some  foreign  government  wished  to  exercise  co jurisdictions  with  the 
Government  of  the  United  States  in  dealing  with  American  citizens 
in  this  countiy,  and  I  just  think  that  the  adoption  of  such  a  principle 
ffoes  bevond  anvthing  that  we  have  ever  undertaken  in  connection  with 
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our  duties  in  the  past,  in  addition  to  being  totally  unacceptable  to  the 
Govermnent  of  Panama.  It  is  really  a  proposition  that  cannot  be  sus- 
tained on  its  merits. 

Therefore,  I  would  hope  that  the  committee  would  table  the  amend- 
ment. 

Senator  Javits.  ]\Ir.  Chairman,  may  I  be  heard  on  this? 

The  Chairman.  "Wliat  was  your  final  word  ? 

Senator  Church.  I  just  expressed  the  hope  that  the  committee  would 
table  the  amendment. 

The  Chairman.  All  right. 

Senator  Ja^ats  ? 

Senator  Javits.  This  raises  the  basic  question  of  the  basic  policy 
of  our  country  regarding  human  rights  and  human  violations.  I  have 
little  doubt  that  the  whole  situation  in  Panama  respecting  the  ob- 
sei-yance  of  human  rights  has  been  an  evolving  thing.  That  is  when  a 
military  takeover  or  a  National  Guard  takeover  took  place,  and  prob- 
ably thereafter,  there  would  probably  be  manv  denials  and  abuses  and 
violations  of  basic  human  rights'.  I  have  little  doubt  of  that 
whatsoever. 

And  of  course,  laterally,  under  the  impulse  of  treatv  negotia- 
tion, et  cetera,  the  situation,  I  tliink,  has  changed  for  the  better,  but 
probably  even  today  it  is,  by  no  means,  perfect  and  the  National 
Guard  being  also  the  police  force  of  the  country  there  is  little  doubt 
in  my  mind  that  occasionally  strong-arm  methods  are  employed. 

The  question  is  whether  this,  because  of  the  manv  other  reasons 
for  worldng  out  a  new  treaty  with  Panama,  is  a  case  where  the  United 
States  has  to  balance  practicality  with  its  very  laudable  desire  to  af- 
firm and  work  for  and  establish  human  rights  wherever  it  is  at  all 
possible  to  do  so. 

I  believe  there  has  been  even  so  recently  as  since  the  visit,  or  a 
succession  of  visits,  by  U.S.  Senators  a  major  improvement  in  that 
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regard.  I  have  little  doubt  that  our  relations  with  Panama  will  be 
so  close  that  our  monitoring  facilities  and  our  ability  to  influence 
events  through  disapproval  from  day  to  day  will  be  very  great. 

At  the  same  time,  Mr.  Chairman,  when  Senator  Sarbanes— I  wish 
lie  were  here — and  I  conferred  with  the  Zonians,  one  of  the  great 
fears  that  they  expressed  was  when  the  police  of  Panama  took  over  a 
great  deal  of  the  policing,  in  a  municipal  sense,  of  what  is  now  the 
Canal  Zone,  that  they  would  be  deeply  concerned  about  human  rights 
and  civil  liberties  for  themselves,  and  they  had  real  fears  and  con- 
cerns on  that  score. 

So  we  have  to  make,  in  my  judgement,  the  following  decision.  Is 
this  one  of  those  cases  where  we  simply  have  to  bend  with  this  par- 
ticular wind,  which  we  consider  to  be  in  the  national  interests  of  the 
United  States  in  terms  of  this  question  ? 

Second,  what  assurances  can  we  get  from  our  negotiators,  from  the 
State  Department,  from  the  President's  Office,  with  relation  to  the 
points  of  entry  which  we  will  have  respecting  human  rights  in  Pan- 
ama after  we  enter  into  these  treaties  ? 

They  have  to  tell  us  why  we  believe  it  would  be  better  for  the  peo- 
ple of"  Panama  because  I  have  little  doubt  that  they  have  left  very 
nmch  to  be  desired,  except  until  very  recent  times,  and  I  would  like 
to  hear  them  very  much  on  that  score. 

The  Chairmax.  Have  you  noted  the  comments  of  the  executive 
department  ? 

Senator  Ja'vtts.  I  have. 

The  Chairman.  You  have  ? 

Senator  Javits.  I  have. 

RECESS    SUGGESTED 

The  Chairman.  Gentlemen,  I  do  not  think  that  there  is  any  chance 
of  completing  work  on  this  this  afternoon.  In  fact,  I  am  not  sure  it  is 
desirable. 

I  think,  perhaps,  it  would  be  well  to  rest  over  the  weekend.  For 
that  reason,  I  would  like  to  suggest  that  we  recess. 

Senator  Stone.  Mr.  Chairman,  before  we  recess,  I  have  received  a 
response  to  my  request  to  the  President  for  certain  assurances,  and 
if  the  committee  would  indulge  me  for  about  5  or  10  minutes,  I  would 
like  to  share  them  with  the  committee. 

The  Chairman.  Yes. 

HUMAN    RIGHTS    AMENDMENT 

Senator  Javits.  Before  you  do,  all  I  wanted  to  say  was  that  the 
reason  that  I  did  not,  Mr.  Chairman,  repeat  the  findings  of  fact  and 
the  opinions  specified  by  State  in  their  objections  to  this  amendment 
was  because  I  would  like  to  hear  that  from  them,  and  it  is  on  the  record, 
and  authoritative. 

Also  to  note  that  what  this  amendment  concludes  is  the  removal  of 
the  prohibition  against  political  activity  by  Zonians  of  U.S. 
nationality. 

Senator  CnuRrii.  Do  yon  not  agree.  Senator  Javits,  that  while  the 
conditions  in  Panama  are  far  from  satisfactory  in  relation  to  human 
riglits,  they  were  worse  a  few  years  ago  than  they  are  today?  The 
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progress  we  have  made  on  the  treaties  has  been  a  helpful  influence  up 
to  now,  in  improving  human  riglits  in  Panama,  and  in  the  long  run, 
if  these  treaties  are  ratified  it  will  be  the  good  influence  of  the  United 
States  and  the  close  relationship  between  our  two  Governments  and 
the  good  feeling  that  the  treaty  itself  is  likely  to  produce  that  will 
give  us  the  best  opportunity  that  we  can  have  to  see  democracy  fully 
restored  in  that  country. 

But  it  cannot  be  done  this  way  through  an  attempt  to  directly  im- 
pose conditions  upon  the  Government  of  that  country  that  no  govern- 
ment could  accept  and  still  retain  the  support  of  its  people. 

Senator  Javits.  I  think  there  is  a  big  sentiment  in  the  lousiness  com- 
munity down  there,  Mr.  Chairman — I  say  this  to  my  colleagues— that 
the  ratification  of  these  treaties  will  mark,  in  effect,  the  end  of  authori- 
tarian rule.  It  cannot  go  on  this  way  from  that  point  on. 

Senator  Church.  I  surely  hope  so. 

The  Chairman.  A  permanent  improvement. 

Senator  Griffin.  I  have  to  have  30  seconds  to  put  another  point  of 
view  on  the  record.  It  is  very  difficult,  of  course,  to  measure  progress 
in  human  rights.  One  organization  that  is  in  the  business  of  doing  it, 
and  highly  respected,  I  think,  is  an  organization  called  Freedom 
House. 

Until  recently,  they  rated  Panama,  as  I  recall,  the  worst  in  human 
rights  records  in  the  hemisphere. 

I  understand  that  there  has  been  a  new  rating  and  they  have  moved 
up  a  little  bit.  They  are  now  at  the  same  rating  as  the  Soviet  Union 
and  they  are  one  step  above  Cuba. 

I  want  to  put  it  into  perspective.  They  are  still  awfully  low. 

The  Chairman.  But  they  are  growing. 

Senator  Javits.  INIay  I  have  a  comment  on  Freedom  House  right 
here,  which  I  think  should  be  repeated  ?  The  State  Department  says, 
and  they  will  have  to  confirm  it. 

Freedom  House,  loug  a  critic  of  Panama,  record  on  hnman  rights  stated  that 
there  has  been  some  recent  improvement  in  Panama  and  the  U.S.  failure  to 
ratify  the  treaties  would  be  an  action  contrary  to  our  concern  of  human  rights. 
By  our  refusing  to  restore  rights  in  the  canal  area  to  the  sovereign. 

Then  they  go  on  with  Amnesty  International,  which  has  taken  a 
contrary  view. 

The  Chairman.  Are  there  any  further  comments  ? 

Senator  Stone? 

Senator  Jaat^ts.  I  am  sorry  to  interrupt.  I  had  said,  when  you  were 
out,  that  when  we  conferred  with  the  Zonians  that  their  attitude  was 
very  concerned  about  the  personal  human  rights  when  the  Panaman- 
ian police  took  over.  Do  you  concur  in  that  ? 

Senator  Sarbanes.  Yes.  I  think  the  Panamanians  hope  to  take  con- 
structive training  and  selection  processes  to  address  themselves  to  that 
problem  and  also  the  Zonians  reflected  a  number  of  concerns.  I  am 
very  sensitive  to  those  concerns.  I  think  these  are  Americans  who  have 
made  a  significant  contribution,  but  I  think  many  of  the  problems  they 
brought  forth  can  be  addressed  in  the  legislation  as  a  follow-on  in 
the  way  that  these  treaties  are  administered  and  implemented. 

Senator  Javits.  Also,  I  said,  from  my  observation  of  the  Zonians, 
they  should  not  participate  in  the  politics  of  Panama.  Therefore,  to 
strike  that  out  of  the  treaty  would  be  wrong. 
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Senator  Sarbaxes.  My  understanding  is  most  of  our  status  of  forces 
agreements  and  similar  arrangements  around  the  world  preclude  the 
participation  of  U.S.  citizens  in  the  domestic  politics  of  the  country  in 
which  they  are  located, 

I  am  frank  to  say  to  you  that  it  strikes  me  as  not  a  bad  provision, 
because  I  think  that  kind  of  a  participation  is  fraught  with  problems 
in  it,  and  it  is  particularly  fraught  with  problems,  I  think,  in  this 
situation. 

The  Chairman.  Senator  Stone,  are  you  going  to  read  a  letter  into 
the  record? 

PROPOSED  RESERVATION  ON  HUMAN  RIGHTS 

Mr.  Chairman,  before  I  do,  I  would  like  to  say  that  I  have  a  pro- 
posed reservation  on  human  rights.  I  would  have  voted  to  table  the 
Dole  amendment  and  I  am  going  to  pass  out  this  reservation  on  hu- 
man rights,  which  is  quite  specific,  but  I  am  not  going  to  ask  for  ac- 
tion on  it  today  and  I  am  not  going  to  ask  for  action  on  it  as  a 
reservation. 

I  would  hope  that  we  could  consider  the  material  included  in  this 
reservation  on  human  rights,  either  for  the  preamble  or  for  a  com- 
mittee report,  because  I  think  we  are  at  a  very  strategic  moment  now 
in  the  life  of  the  citizens  of  Panama  as  well  as  the  citizens  of  the 
United  States.  I  think  that  the  visits  of  Senate  delegations,  as  well 
as  the  visits  of  presidential  representatives,  have  already  produced 
measurable  gains  in  human  and  individual  rights  for  the  people  of 
Panama  to  the  great  credit  of  the  United  States  of  America  and  the 
President  of  the  United  States. 

The  provisions  I  would  urge  on  Panama  in  either  of  these  forms 
would  be  that  freedom  of  the  press  shall  exist  by  derrogation  of  343 
without  substituting  of  a  delimiting  decree. 

Second,  that  the  Panama  Government  permits  the  unconditional 
return,  without  exception,  of  all  exiles  listed  with  the  Human  Rights 
Commission  of  the  Organization  of  American  States  and  restores  to 
them  all  rights  guaranteed  by  the  Panama  Constitution ;  that  legali- 
zation of  all  political  parties  permitting  tliem  the  privileges  now  en- 
jo7/ed  by  the  Communist  Party  alone ;  that  the  Government  of  Panama 
shall  designate  an  internationally  supervised  free  election  with  the 
participation  of  all  political  parties  in  Panama;  and  finally,  that  the 
Government  of  Panama  shall  agree  to  reconvene  a  natioanl  consti- 
tution assembly  following  a  direct  re-election  with  the  participation 
of  all  political  parties  in  Panama. 

In  connection  with  what  I  said  this  morning,  I  explained  that  there 
has  been  a  deep  concern  on  my  part  about  the  threat  of  direct  and  in- 
direct Soviet  intervention  in  our  hemisphere,  leading  to  the  estab- 
lishment of  military  bases. 

U.S.  POLICY  TO  OPPOSE  SOVIET  INTERVENTION  IN  WESTERN  HEMISPHERE 

I  think  that  many  Americans  want  to  know  how  the  United  States 
will  respond  to  such  penetration  of  our  hemisphere  by  the  Soviets, 
and  many  have  likewise  viewed  this  treaty  as  a  retreat  by  the  United 
States  and  a  surrender  of  our  responsibilities  in  the  region. 

For  3  months  I  have  tried  to  ask  the  administration  to  state  clearly 
and  explicitly  American  policy  for  the  Western  Hemisphere,  to  op- 
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pose  direct  and  indirect  Soviet  intervention  in  this  region  or  hemis- 
phere and  to  insure  that  our  Caribbean  bases  are  maintained  for  our 
defense  and  the  defense  of  our  allies  in  the  hemispliere. 

Today,  I  have  received  a  response  to  my  concerns  from  the  Presi- 
dent who,  I  think,  has  taken  an  important  step,  after  much  bureau- 
cratic haggling  and  flatout  opposition  to  the  idea  that  American  policy 
ought  to  be  on  record  on  these  important  steps. 

The  President  has  now  written  me  and  has  posted  at  the  State  De- 
partment and  the  White  House,  the  following  statement : 

At  1 :30  yesterday,  the  President  met  for  thirty  minutes  with  Senator  Richard 
Stone  of  Florida  at  the  President's  invitation  to  discuss  the  Panama  Canal  treat- 
ies and  related  topics.  Senator  Stone  expressed  his  concerns,  and  that  of  his  con- 
stituents, about  the  impact  of  the  treaties  upon  American  foreign  policy  in  the 
Wetsera  Hemisphere. 

After  consultation  with  the  State  and  Defense  Departments  and  his  National 
Security  Advisor,  Dr.  Brezliinski,  the  President  reasserted  to  Senator  Stone  the 
determination  of  the  United  States  to  maintain  a  visible,  dynamic  presence 
throughout  the  Western  Hemisphere  after  ratification  of  the  treaties. 

Senator  Stone  was  deeply  concerned  about  the  policy  of  the  United  States 
towards  the  establishment  of  Soviet  military  bases  in  the  Western  Hempshire.  The 
the  establishment  of  Soviet  military  bases  in  the  Western  Hemisphere.  The 
President  asserted  that  it  has  been,  and  will  be,  the  policy  of  the  United  States 
to  oppose  any  efforts,  direct  and  indirect,  by  the  Soviet  Union  to  establish  mili- 
tai-y  bases  in  the  Western  Hemisphere. 

The  President  also  asserted  that  the  United  States  will  maintain  all  military 
bases  and  forces  in  the  Caribbean  that  are  necessary  for  the  defense  of  the  i'an- 
ama  Canal. 

I  think  he  added,  although  I  do  not  have  the  final  version — "and  of 
our  allies  in  the  hemisphere." 

Senator  Stone  also  asked  if  the  Government  of  Panama  planned  to  hold  elec- 
tions for  its  National  Assembly  this  year.  After  making  appropriate  inquiries 
through  diplomatic  channels,  the  President  confirmed  to  Senator  Stone  that  Pan- 
ama would  hold  Assembly  elections  on  August  6  of  this  year. 

The  President  stressed  the  importance  of  the  Panama  Canal  treaties  to  the- 
foreign  policy  and  national  security  of  the  United  States  and  concluded  by  ask- 
ing Senator  Stone's  support  for  the  treaties. 

I  also  have  a  copy  of  the  letter,  and  I  will  pass  out  a  copy  of  the 
statement  and  the  letter. 

I  think  this,  Mr.  Chairman  and  members,  goes  a  long  way  towards 
reassuring  citizens  in  the  United  States  Avho  are  concerned  that  these 
treaties  symbolized  a  yielding  to  any  future  attempts  to  penetrate  or 
to  subvert  our  allies  or  our  interests  in  this  hemisphere;  and  he  has 
said,  not  only  in  general,  but  specifically,  as  to  military  bases,  that 
that  is  not  the  case. 

I  wonder  what  the  committee's  feeling-s  about  this  might  be. 

Senator  Church.  May  I  just  say  to  you,  Senator  Stone,  that  I  think 
this  statment  that  you  have  elicited  from  the  President  is  going  to 
be  very  reassuring  to  the  people  of  the  United  States  and  it  has  been 
made  plain  that  we  will  continue  to  preserve  our  strength  in  the  Carib- 
bean and  that  our  role  will  be  a  dynamic  one  in  the  hemisphere  at 
large.  I  share  with  you  and  with  the  President  his  determination  to 
oppose  any  attempt  by  the  Soviet  Union  to  establish,  directly  or  in- 
directly, any  base  in  this  hemisphere. 

REINSTATEMENT  OF  DEMOCRACTIC  PROCESS  WITHIN  PANAMA 

I  especially  appreciate  the  fact  that  the  President  has  spoken  to  tlie- 
question  of  the  reinstatement  of  the  democratic  process  within  Panama 
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itself.  "Wlien  this  matter  was  taken  up  with  General  Torrijos,  other 
Senators  here  will  remember,  I  expressed  to  him  the  fear  that  other 
political  leaders  associated  with  parties  that  have  been  outlawed  during 
the  period  of  his  dictatorship  have  expressed  to  me — ^that  the  liberality 
of  the  moment  which  allows  them  to  meet,  appear  on  television  to 
speak,  would  disappear  and  the  old  repression  would  be  reinstated 
once  the  Senate  of  the  United  States  had  ratified  the  treaties. 

I  can  only  say  that  the  response  of  General  Torrijos  was  a  very 
candid  one.  He  said  it  is  a  rational  fear.  But  there  is  no  way  that  I  can 
convince  these  people  that  I  intend  to  honor  my  commitments  except 
as  the  deed  is  done.  And  when  these  dates  are  arrived  at  and  when  the 
commitments  are  kept,  one  by  one,  then  perhaps  confidence  will  grow 
that  the  democratic  process  will  be  reinstated"  again  and  the  human 
rights  that  we  all  believe  in  so  strongly  will  come  to  be  honored  once 
more  in  Panama. 

The  President  in  his  statement,  has  expressed  his  own  concern,  has 
given  us  reassurances  on  that  score.  Only  the  future  will  tell  if  they  are 
complied  with,  but  I  think  that  this  is  a  very  positive  step  and  I  com- 
mend you  for  the  initial  lead  you  have  taken  that  elicited  the  Presi- 
dent's statement. 

Senator  Stone.  Thank  you  very  much. 

Senator  Javits.  I  would  like  to  do  the  same.  I  would  like  to  see  the 
letter  very  much.  I  would  hope  that  we  can  crank  in  somewhere.  I  am 
happy  to  work  with  the  Senator  on  it,  some  way  of  expressing  that  the 
real  intent  and  the  reason  wliy  we  entered  into  the  negotiations  and 
made  the  treaty  was  to  bring  to  the  light  of  day  in  terms  of  human 
rights  more  fulh^  to  Panama  than  had  been  the  case. 

I  do  not  know"  whether  we  can  quite  detail  it  the  way  you  wish  with- 
out seeming  to  be  dictating  to  them,  but  I  think  the  idea  and  the  spirit 
of  tills  negotiation,  which  this  is  all  founded  on,  is  to  bring  the  day  of 
enlightenment  to  Panama,  as  Frank  has  just  explained  for  all  us,  is  a 
very  sound  idea  and  I  want  very  much  to  join  you. 

Senator  Stone.  I  tliank  the  Senator.  May  I  respond  ?  The  concerns  of 
the  people  that  have  expressed  themselves  to  me  so  deeply  are  twofold. 

One,  that  American  willpower  is  lacking,  and  that  this  is  greatly  re- 
assured by  this  letter  from  the  President.  And  the  other  is  that  the 
institutions  within  Panama  do  not  lend  themselves  with  trustworthi- 
ness so  whatever  we  put  on  paper  we  have  to  worry  about  what  might 
take  place  in  the  months  to  come. 

The  greatest  assurance  of  trustworthiness  in  Panama  is  free  parlia- 
mentary elections  followed  by  the  seating  of  free  parliamentary  repre- 
sentatives. That  will  assure  us  and  our  people  better  than  anything  else. 

So  what  the  President  has  done  in  this  letter  is  use  his  good  offices 
first  to  reassure  us  about  American  willpower  in  the  hemisphere;  sec- 
ond, to  continue  to  use  his  oood  offices  to  accelerate  the  trend  toward 
parliamentary  and  democratic  institutions  ni  Panama. 

If  that  can*^continue,  then  the  Senate  of  the  United  States  and  all  of 
us  who  have  been  instrumental  in  this  will  have  made  a  good  contribu- 
tion to  this  situation. 

Tlie  Chairmax.  Senator  Stone,  I  think  you  have  rendered  a  real 
service. 

Gentlemen,  we  cannot  hope  to  finish.  I  would  like  to  recess  now  until 
10  o'clock  INIonday  morning,  at  which  time  we  will  meet  in  S-llO. 

.  [Thereup,  at  4 :25  p.m.,  the  committee  recessed,  to  reconvene  Monday, 
January  30, 1978,  at  10  a.m.] 


PANAMA  CANAL  TREATIES 
(Markup) 

MONDAY,  JANUARY  30,  1978 

UxiTED  States  Senate, 
Committee  on  Foreign  Relations, 

Washington.)  D.C. 

The  committee  met,  pursuant  to  notice,  at  10 :30  a.m.,  in  room  S-116, 
•the  Capitol  Building,  the  Honorable  John  Sparkman  (chairman  of 
the  committee)  presiding. 

Present :  Senators  Sparkman,  Church,  Clark,  Biden,  Glenn,  Stone, 
Sarbanes,  Case,  Javits,  Percy,  and  Griffin. 

Also  present  from  the  State  Department :  Douglas  Bennet  Assistant 
Secretary  for  Congressional  Relations;  Mark  Feldman,  Deputy  Legal 
Adviser ;  Michael  Kozak,  Office  of  Legal  Adviser. 

The  Chairman.  Let  the  committee  come  to  order,  please.  We  now 
have  more  than  a  quorum. 

Let's  get  started. 

jNIr.  DocKERY  [committee  staff].  Will  we  pick  up  where  we  left  off 
-the  last  time,  Mr.  Chairman  ? 

The  Chairman.  I  should  think  so. 

DOLE   AMENDMENT,   RESERVATION    CONCERNING   HUMAN  RIGHTS   ISSUE 

Mr.  DocKERT.  The  committee  has  its  worksheets  which  list  all  of  the 
items  remaining,  essentially  those  that  we  did  not  get  to  on  Friday. 

As  you  will  recall,  on  Friday  the  committee  was  discussing  the 
human  rights  issue  and  the  Dole  amendment  and  the  Dole  reservation 
■concerning  that  issue. 

I  might  note  that  in  both  cases  the  State  Department  is  opposed  to 
"these  Dole  measures. 

As  you  will  recall,  there  was  considerable  discussion  about  this 
matter  on  Friday.  I  believe,  if  my  memory  serves  me,  that  Senator 
Church  has  offered  a  tabling  motion  but  that  it  was  not  acted  upon. 

Senator  Church.  That  is  correct,  JNIr.  Chairman.  We  had  discussed 
the  matter  at  some  length.  I  don't  think  that  it  needs  to  be  argued  again 
•this  morning. 

The  Chairman.  Amendment  No.  1  would  add  a  new  article  XV 
dealing  with  human  rights  in  the  Canal  Zone  and  would  remove  the 
prohibition  on  involvement  in  Panamanian  domestic  affairs  by  U.S. 
citizen  employees  of  the  Canal  Commission.  It  ameiids  the  Panama 
Canal  Treaty  by  adding  a  new  article  and  striking  the  second  sen- 
tence of  article  V. 

Senator  Church.  Mr.  Chairman,  it  occurs  to  me  that  among  the  de- 
:fects  in  this  amendment  is  the  fact  that  it  would  remove  the  prohibi- 
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tion  on  involvement  in  Panamanian  domestic  affairs  of  U.S.  citizen 
employees  of  the  Canal  Commission. 

In  our  own  country,  we  confine  the  right  of  direct  involvement  in 
our  political  affairs,  including  the  right  to  vote,  to  our  own  citizens.  I 
think  the  treatv  wiselv  includes  the  provision  that  would  be  stricken 
bv  this  amendment. 

"^  Furtheraiore,  I  believe  that  the  restoration  of  democracy  in  Pan- 
ama, much  as  it  is  to  be  desired,  will  depend  upon  the  better  feeling 
that  could  emerge  from  the  ratification  of  these  treaties  and  the  good 
influence  that  we  can  bring  to  bear  on  the  Panamanian  Government. 

Already,  I  think,  the  prospect  of  Senate  ratification  has  done  nuich 
to  create  a  larger  measure  of  freedom  in  Panama  and  the  promise  of 
the  full  restoration  of  democracy  in  that  country  I  think  rests  upon 
the  goodwill  that  will  follow  our  ratification  of  the  treaties  rather 
tlian  any  attempt  on  our  part  to  directly  interpose  our  will  on  the 
Panamanian  people  in  connection  with  their  internal  affairs.  In  fact, 
to  take  the  course  proposed  by  Senator  Dole  is  bound  to  be  nonproduc- 
tive and  could  easily  be  counterproductive. 

So,  Mr.  Chairman,  for  those  reasons  I  would  move  that  we  table 
both  the  amendment  and  the  reservations. 

The  Chairman.  Is  there  any  further  comment  ? 

Senator  Javits.  Mr.  Chairman,  I  would  like  to  support  Senator 
Church  very  stronglv.  Senator  Sarbanes  and  I  had  the  privilege  of 
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inteiTiewing  some  of  the  zonians  and  others  of  our  party  ha^'e  had 
the  privilege  of  interviewing  other  zonians.  Their  concern  for  their 
rights  to  protection  in  return  for  long  service  in  the  canal  and  in  the 
Canal  Zone,  and  also  their  feeling-s  and  fears  about  what  is  going  to 
happen  is  such  that  the  idea  of  introducing  an  amendment  to  affect 
Panamanian  affairs  is  really  very  unwise  from  their  point  of  view  and 
also  from  the  point  of  view  of  the  United  States.  To  me  that  is  a  fatal 
defect.  In  addition,  I  join  Senator  Church  in  expressing  the  other  de- 
fects he  has  pointed  out.  I  hope  the  motion  to  table  will  be  agreed  to. 

Senator  Case.  Mr.  Chairman,  I  concur  in  the  proposal. 

I  would  like  to  add,  if  I  may,  that  I  think  it  would  be  very  desirable 
for  us  in  the  report  to  insert  appropriate  language  about  our  con- 
tinued concern  for  human  rights  and  such  confidence  as  we  can  ex- 
press as  to  the  assurance  that  we  have  received  during  our  discussions 
with  the  Panamanian  officials. 

Senator  Ciiukch.  [Nods  afRrmatively.]  I  agree. 

Senator  Javits.  Would  you  yield.  Cliff'  ? 

Senator  Case.  Sure. 

Senator  jAvrrs.  I  think  that  is  very  important  because  there  is  no 
question  about  the  fact  that  the  zonians  are  concerned  about  the  nui- 
nicipal  responsibilities  Avhich  will  be  taken  over  by  the  Panamanian 
Government,  including  police,  fire,  sanitation,  and  similar  matters. 
The  Guardia  Nacional,  which  is  the  national  police  force,  is  also  the 
group  that  Torrijos  was  put  into  power  by  and  the  zonians  are  con- 
cerned about  an  overbearing  attitude. 

It  seems  to  me  that  a  position,  single,  as  U.S.  citizens,  with  the 
United  States  speaking  for  them,  is  their  most  powerful  position,  and 
it  would  compromise  and  not  help  their  position  to  get  into  the  numi- 
cipal  affairs  of  Panama. 
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Senator  Case  lia.s  put  his  finger  on  the  Icey  point,  that  is,  that  we 
]nust  I'eiterate  our  determination  to  see  that  the  kind  of  rights  which 
Americans  enjoy  and  which  we  understand  Panama  will  extend 
equally  are  going  to  be  respected,  or  we  will  know  the  reason  why.  Wo 
have  to  be  very  strong  about  that. 

Senator  Case.  I  appreciate  that,  ]\Ir.  Chairman,  and  Senator  Javits. 
As  you  were,  I  was  privileged  to  talk  with  a  group  of  employees  of  the 
Panama  Canal  Company,  both  citizens  of  the  United  Stat-es  and  of 
Panama.  They  were  all  very  strong  in  their  concern  about  this. 

RAISING   STAXDARD   OF  TREATMENT  OF  ALL  PANAMANIANS   BY  THEIR 

GOVERNMENT 

The  point  is  we  ought  to  continue  to  press,  and  I  think  we  might  say 
this,  for  not  only  continuation  of  the  good  treatment  of  the  Panama 
Canal  Company  employees  which  they  currently  enjoy  under  the 
present  regime,  but  also  for  raising  the  standard  of  treatment  of  all 
Panamanians  by  the  Panamanian  Government. 

For  instance — and  this  does  not  just  apply  to  human  rights,  al- 
though this  is  very  important — but  also  to  the  rather  simple,  Init  very 
impoitant,  matter  of  medical  treatment.  A  number  of  the  Panama 
Carnal  Company's  employees,  black  Panamanians,  have  expressed  to  me 
their  concei-n  that  they  would  be  losing  good  medical  care,  the  efficient, 
coui'teous,  and  prompt  medical  care  which  they  now  enjoy  as  employ- 
ees of  the  canal,  and  that  they  would  have  to  stand  or  sit  in  line  day 
after  day  in  Panama  City  waiting  for  what  they  regard  as  inefficient 
and  poor  treatment  by  the  health  authorities  of  Panama.  This  kind  of 
thing  is  something  vve  must  keep  pressing  for  in  a  helpful  spirit,  but 
very  definitely  also  in  a  spirit  that  indicates  we  don't  regard  treatment 
of  people  lightly  in  this  turnover. 

Senator  Griffin.  Mr.  Chairman. 

Tlie  Chairman.  Yes,  Senator  Griffin. 

Senator  Griffin.  I  want  to  make  it  clear  that  when  I  vote  for  the 
motion  to  table  that  that  would  certainly  indicate  no  lack  of  concern 
about  tlie  problems  of  human  rights.  I  am  particularly  concerned  about 
the  ]iuman  rights  of  the  U.S.  citizens  who  will  be  there,  to  say  nothing 
of  the  Panamanians.  Thirty  months  after  this  is  ratified,  if  it  is  ratified, 
everyone  now  in  what  is  the  Panama  Canal  Zone  will  be  subject  to 
Panamanian  laws,  the  Panamanian  police  and  Panamanian  courts.  I 
think  that  is  one  of  the  reasons  that  this  treaty,  in  its  present  form,  is 
unworkable. 

I  think  it  woidd  be  wrong,  however,  to  adopt  an  amendment  that  goes 
to  the  very  guts  of  the  treaty  and  send  it  back  on  a  take-it-or-leave-it 
basis.  I  think  this  kind  of  subject,  as  well  as  the  others  that,  are  covered 
in  most  of  these  amendments,  should  be  handled  in  a  renegatiation. 
Tliat  is  the  reason  I  favor  the  adoption  of  the  amendment,  even  though 
I  think  is  is  a  vei-y,  very  important  point. 

The  Chairman.  Is  there  any  further  discussion  ? 

[No  response.] 

motion  to  table  human  rights  amendment 

Tlie  Chairman.  Do  I  understand  it  then  that  the  motion  is  to  table 
the  amendment  ? 
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Senator  Church.  And  the  reservation. 

The  Chairman.  Wait  a  minute,  let  me  finish.  It  is  a  motion  to  table- 
that,  but  what  is  going  to  be  done  with  respect  to  getting  in  a  statement 
on  human  rights  ?  Has  that  been  taken  care  of  ?  Will  it  be  taken  care  of 
in  the  report  ? 

Senator  Case.  It  was  my  suggestion,  and  I  think  it  was  generally 
agreeable  to  the  members  of  the  committee  that  that  would  be  done. 

The  Chairman.  I  just  wanted  to  be  sure  that  that  would  be  under- 
stood. 

It  will  be  covered  in  the  report. 

Senator  JA^^TS.  And,  Mr.  Chairman,  I  hope  the  report  will  cover 
the  rights  of  U.S.  citizens  which  are  protected  by  agreement,  and  the 
rights  of  non-U.S.  citizens  working  on  and  in  the  canal.  It  should  be 
understood  that  we  intend  to  be  vigilant  in  this  regard  for  all  the 
people  of  Panama.  But  we  must  be  sure  to  cover  both  categories. 

The  Chairman.  I  assume  there  is  no  objection  to  that. 

Without  objection,  the  motion  to  table  the  amendment  and  the  res- 
ervation as  written  is  passed.  They  will  be  tabled.  The  report  will  carry 
the  language  adequately  as  suggested. 

Senator  Javits.  Just  for  information,  ]Mr.  Chairman,  this  relates 
to  article  XV,  which  is  recorded  on  page  13,  and  to  amendment  num- 
ber 4,  which  is  recorded  on  page  5.  Is  that  correct? 

Mr.  Docker Y.  That  is  correct. 

The  Chairman.  That  is  correct.. 

Senator  Javits.  Thanlv  you. 

TRANSFER    OF   PROPERTY 

The  Chairman.  The  next  item  on  our  agenda  is  the  transfer  of 
property. 

Mr.  DocKERY.  INIr.  Chairman,  under  the  transfer  of  property  issue 
there  is  a  Dole  reservation  and  a  Hatch  amendment. 

Tlie  intent  of  both  of  these  measures  is  to  require  the  passage  of  im- 
plementing legislation  for  the  transfer  of  property  prior  to  permitting' 
the  ti-eaty  to  go  into  effect. 

I  might  note  that  specifically  the  Dole  amendment  would  require  that 
the  House  and  Senate  adopt  legislation  to  transfer  the  Canal  Zone 
before  the  Panama  Canal  Treaty  can  enter  into  force,  and  tlie  Hatch 
amendment  would  require  tlie  passage  of  implementing  legislation  to 
transfer  property  to  Panama. 

Tlie  Dole  amendment  and  relative  comments  appear  on  page  15  of 
the  markup  print.  The  Hatch  amendment  was  received  too  late  to  be 
incorporated.  But  as  I  said,  its  basic  intent  is  the  same  as  Senator 
Dole's  reservation. 

The  Chairman.  We  have  copies  of  that. 

Seiiator  Case.  Mr.  Chairman,  I  move  that  we  table  the  reservation 
and  the  amendment. 

Senator  Javits.  Would  the  Senator  please  withhold  that  because  it 
would  cut  off  debate? 

Sei^ator  Case.  Oh,  yes,  I  intended  to  make  that  poiiit.  You  are  quite 
right. 

T  tiiink  that  this  matter  was  very  thorouhly  developed  and  has  been 
given  tlie  fullest  consideration  of  our  hearings.  For  my  own  part  I 
want  to  say  that  I  found  completely  persuasive  those  witnesses  whose 
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judgments  and  whose  legal  opinions  were  to  the  effect  that  legislation 
is  not  required.  It  not  being  required,  I  thinlv  it  would  be  a  very  bad 
precedent  for  us  to  engage  in  this  practice,  which  it  seems  to  me  under 
the  circumstances  could  scarcely  be  regarded  as  anything  else  but  dis- 
abling to  the  effort  of  putting  the  treaty  promptly  into  effect. 

Tliere  is  no  way  that  I  want  to  diminish  the  role  of  the  House  in 
this  matter,  and  it  has  a  very  definite  role  in  a  number  of  respects.  The 
implementation  of  the  treaty  fully  may  very  well  require,  and  I  think 
it  will  rexjuire,  legislation,  but  we  shouldn't  condition  the  effectiveness 
of  the  treaty  upon  the  prior  adoption  of  such  legislation.  Unless  some- 
body else  wants  to  talk  about  it,  I  move  to  table  this. 

Senator  Griffin.  I  would  like  to  comment,  Mr.  Chairman. 

The  Chairman.  All  right.  Senator  Griffin. 

Senator  Griffin.  I  have  not  given  this  all  the  study  that  I  want  to 
give  it,  but  I  have  given  it  some.  Being  a  former  member  of  the  House 
myself,  I  can  imdei-stand  the  zealousness  with  which  the  House  Mem- 
bers of  both  parties  advance  the  argument  that  under  the  Constitution 
a  transfer  of  property  requires  action  by  both  Houses  of  Congress. 

As  best  as  I  can  conclude,  it  isn't  all  that  clear  from  the  decisions, 
which  rely  mainly  on  some  Indian  treaty  cases  which  some  of  the 
House  experts  maintain  can  be  distinguished  from  the  other  kind  of 
ruling. 

One  thing  is  clear.  This  argument  has  been  going  on  throughout  most 
of  the  history  of  the  Congi-ess.  It  goes  way  back  to  the  Jay  Treaty. 

legislation  required  to  be  passed  by  both  houses  if 

treaties  ratified 

There  is  another  aspect  to  it.  Not  only  is  there  the  question  of  whether 
the  House  needs  to  be  a  party  during  the  transfer  of  property,  but  in 
a  situation  where  a  treaty  is  not  self-executing  and  clearly  will  require 
the  passage  of  legislation  for  the  treaty  to  become  effective  there  is  a 
question  as  to  whether  or  not  approval  of  the  House  is,  if  not  required, 
at  least  desirable  in  a  situation  like  this. 

Now  I  point  to  the  fact  that  if  these  treaties  are  ratified,  one  of  the 
very  first  things  that  must  be  done  is  that  a  Panama  Canal  Commission 
must  be  created  by  legislation,  which  will  require  the  approval  of  the 
House  of  Eepresentatives. 

I  don't  know  how  many  other  things  there  may  be  under  the  treaties 
and  the  various  executive  agreements  that  accompany  them  which  will 
require  legislation,  and  I  would  like  to  suggest,  Mr.  Chainnan,  that  if 
the  staff  has  not  made  a  particular  survey  on  that  point,  it  would  be 
a  helpful  thing  to  have  a  list  made  of  any  other  legislation  that  is 
obviously  going  to  be  required  for  passage  by  both  Houses  of  Congress 
if  these  treaties  are  ratified. 

Is  that  a  reasonalile  request  to  make  of  the  staff  ? 

The  Chairman.  It  seems  to  me  that  it  is. 

Senator  Griffin.  I  pointed  to  that  one  thing.  I  don't  think  anybody 
can  dispute  the  fact  that  it  says  in  here  that  such  a  commission  sliall 
be  created.  I  don't  think  the  Senate  alone  is  going  to  do  it ;  the  House 
is  going  to  have  to  join. 

I  point  out  and  have  pointed  out  that  the  obligations  under  the 
treaty  are  going  to  be  obligations  on  the  United  States  whether  the 
toll  revenues  are  adequate  or  not.  That  is  how  I  read  the  treaty. 
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Now,  it  is  true  that  the  yearly  payments  to  Panama  come  out  of  the 
tolls.  But  obviously,  all  of  the  employees,  including  the  70  or  80  per- 
cent of  Panamanians  that  are  going  to  be  employed  by  the  Panama 
Canal  Commission  are  "employees  of  the  United  States,"  and  I  don't 
think  there  is  any  question  that  we  are  going  to  be  obligated  to  pay 
their  wages  and  the  other  expenses  involved  in  maintaining  and 
operating  the  canal  whether  or  not  the  tolls  are  adequate.  AVe  have 
expert  opinions  that  indicate  that  the  additional  appropriation  for 
the  first  year  alone  may  be  somewhere  in  the  neighborhood  of  $60  to 
$100  million.  I  don't  know  whether  or  not  that  is  a  fair  statement.  I 
am  sure  it  depends  upon  whether  or  not  the  Commission  increases  the 
tolls  and  how  much  it  increases  the  tolls. 

I  understand  that  Ambassador  Linowitz  said  that  he  thought  an 
increase  in  tolls  between  30  and  40  percent  immediately  would  be  in 
order. 

So.  appropriations  are  going  to  be  required  which  also  make  this 
a  treaty  which  is  not  self-executing. 

I  would  think,  frankly,  that  it  would  be  the  better  part  of  wisdom 
in  this  situation,  instead  of  arguing  about  the  technicalities,  for  the 
President  to  ask  that  the  House  approve  these  treaties  after  the 
Senate  has  acted,  perhaps  in  the  form  of  a  joint  resolution  if  he  wants 
to  head  off  a  lot  of  trouble. 

I  iust  throw  that  out,  and  at  tlie  appropriate  point,  that  we  are 
doalinof  with  a  resolution  of  ratification.  I  might  well  have  an  amend- 
ment  to  the  resolution  that  it  should  not  be  delivered  until  a  joint 
resolution  passed  by  both  Houses  is  accomplished.  It  would  seem  to  me 
something  that  is  at  least  worth  considering.  If  the  President  can 
get  two-thirds  of  the  Senate  to  ratify  the  treaty,  he  ought  to  be  able 
to  <ret  a  majority  of  the  House  to  approve  a  joint  resolution. 

T  just  throw  that  out  as  a  thought.  I  agree  that  this  should  be 
tabled. 

The  CiiAiRMAX.  Thanlv  you.  Senator  Griffin. 

Senator  Church.  Mr.  Chairman,  may  I  just  say  one  word  about 
this  matter? 

The  Chairmax.  Yes,  Senator  Church. 

senate's  treatymakixg  poa\t:r 

Senator  CHURrTT.  Everyone  seems  to  be  in  agreement  that  these 
amendments  should  be  tabled.  But  I  do  think  that  any  kind  of  a  joint 
resolution  approving  the  transfer  of  property  would  be  a  derogation 
of  the  Senate's  power  in  connection  with  the  confirmation  of  treaties. 
A  court  action  was  brought  on  the  very  point  at  issue;  namely, 
whether  by  treaty  alone  the  United  States  can  transfer  property.  That 
has  been  settled  in  the  affirmative. 

So  I  think  we  ought  not  take  any  step  that  would  have  the  effect  of 
creating  a  precedent  for  the  future  which  would  denigrate  the  power 
of  the  Senate  in  connection  with  treaties. 

Having  said  that,  Mr.  Chairman,  I  fully  support  the  motion  to  table 
those  two  amendments. 

Senator  Case.  Does  anyone  else  have  anything  to  say? 

Senator  Javits.  I  just  want  to  say  this  about  it. 
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I  belie\e  that  the  report  should  refer  liberally  to  the  testimony  of 
the  Attorney  General  of  the  United  States  which  bears  out  both  in  a 
special  opinion  to  the  Seeretai-y  of  State  and  in  independent  testimony 
the  proposition  that  the  property  may  be  transferred  under  a  treaty 
with  copious  references  to  decisions  of  the  U.S.  Supreme  Court.  My 
second  statement  refers  to  the  lo^ic  of  the  proposition.  If  we  are  goin<2: 
for  two-thirds  in  the  Senate  and  at  the  same  time  we  are  going  for 
a  joint  resolution,  why  go  for  two-thirds  in  the  Senate?  Why  not 
just  do  it  by  joint  resolution  witli  a  majority  in  the  Senate  and  a  ma- 
jority in  the  House?  Why  give  the  opponents  two  cracks  at  it? 

I  shouldn't  think  the  Constitution  ever  contemplated  that. 

So,  having  made  the  choice,  and  I  believe  on  soimd  legal  grounds, 
I  cannot  see  the  Senate  setting  this  up  by  just  simply  calling  for  two- 
thirds  in  the  Senate  as  for  the  approval  of  treaties  and  yet  calling  for 
a  joint  resolution,  or  rather  a  concurrent  resolution,  requiring  a  ma- 
jority of  the  Hous<}. 

For  those  i-easons,  Mr.  Chairman,  I  shall  vote  to  table,  and  I  shall 
do  my  utmost  to  convince  two-thirds  of  the  Senators  that  that  is  the 
right  vray  to  go. 

In  terms  of  policy  of  our  country,  in  my  judgment  it  would  be  nul- 
lifying the  effect  of  the  Constitution  which  gives  the  treatymaking 
power  according  to  a  certain  pattern  which  the  President,  the  country, 
and  foreign  nations  with  whom  the  country  negotiates  have  a  right  to 
depend  upon. 

So,  for  those  three  reasons  I  hope  very  much  the  motion  to  table, 
when  entered,  will  be  agreed  to. 

Senator  Griffix.  jVIr.  Chairman.  I  don't  want  to  carry  this  on  too 
long.  Everything  Jack  says  is  true,  and  the  Attorney  General's  opinion 
with  his  copious  references  are  there  in  the  record. 

But  I  would  point  out  that  Congressman  JSIurphy  of  New  York, 
wdio  is  I  think  a  very  able  lawyer  and  who  has  been  on  a  connnittee 
in  the  House  which  has  been  studying  the  Panama  Canal  issues  a  lot 
longer  than  we  have,  has  some  very  important  references  and  argu- 
ments on  the  other  side.  So  it  is  not  all  that  clear,  in  my  humble  opinion. 

TRANSFER    OF   PROPERTY   BY   TREATY 

The  Chairman.  Jack,  did  I  understand  you  to  say — and  of  course, 
Senator  Griffin  referred  to  tliis.  too — that  it  has  been  established  that 
property  could  l^e  transferred  by  treaty  ? 

Senator  Ja^t:ts.  Yes,  sir.  That  is  my  position  and  that  of  the 
Attorney  General  of  the  United  States. 

Ho  gives  his  authority,  including  Supreme  Court  decisions. 

Senator  Case.  Mr.  Chairman.  I  would  like  to  say  on  that  point 
that  I  agree  with  it.  I  think  thait  Senator  Javits  is  right,  and  Senatoi- 
Church,  as  I  indicated  in  my  opening  remarks  on  this  point. 

In  addition,  I  think  whether  or  not  authority  of  the  House  is  re- 
quired, that  is,  action  by  the  House  on  legislation  is  required  to  carry 
out  any  particular  terms  of  this  treaty,  if  that  wei-e  so,  it  would  be  no 
reason  to  delay  the  treaties  going  into  effect. 

]\Iany  treaties  require  legislation  to  carr}-  them  out.  Senator  Griffin 
referred  to  the  appropriations  matters,  and  there  are  many  other 
Idnds,  too.  I  think  we  ought  not  to  establish  the  precedent  that  we  wait 
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for  the  implementing  legislation  before  wo  approve  under  our  con- 
stitutional authority  and  duty  treaties  vnth  foreign  countries. 

So,  "Siv.  Chairman,  I  move  to  table  this  amendment. 

Senator  Griffin.  Cliff,  I  am  not  suggesting  that  we  wait  for  the 
implementing  legislation.  But  if  you  had  the  approval  of  the  House 
to  the  treaties  in  some  way,  you  would  at  least  obligate  the  House  to 
enact  the  implementing  legislation.  To  leave  theni  out  where  their 
action  is  to  be  required  puts  them  in  the  position  of  here  you  are,  the 
President  and  the  Senate  have  created  an  obligation,  and  you  have  no 
choice  except  to  mbberstamp  this  bill. 

I  can  understand  how  the  House  woidd  neither  enjo_y  nor  appreciate 
being  in  that  position,  and  they  have  fought  it  throughout  the  history 
of  the  Congress. 

Senator  Case.  The  history  of  countr}',  insofar  as  the  institution  of 
Congress  goes,  is  a  constant  battle  between  the  House  and  the  Senate, 
and  properly  so. 

Senator  Griffin.  I  agree. 

I  am  only  trying  to  make  the  point  that  they  do  feel  strongly  about 
it  and  that  they  have  some  arguments  on  their  side  and  these  have 
some  merit. 

Of  course,  I  am  a  Senator  now  and  I  agree  with  you. 

[General  laughter.] 

Senator  Griffin.  But  I  don't  think  we  ought  t-o  just  ignore  this, 
that  is  all. 

Senator  Case.  I  move  to  table  the  proposed  amendment. 

The  Chairman.  A  motion  has  been  made  to  table  the  proposed 
amendment.  Is  there  any  objection  ? 

I  No  response.] 

The  Chairman.  If  not,  the  motion  is  agreed  to  and  the  amendment 
tabled. 

Senator  Church.  Mr.  Chairman,  might  I  only  add  that  the  motion 
applied  to  both  reservation  No.  2  and  to  the  amendment. 

The  Chairman.  That  is  right. 

Next  we  will  consider  item  No.  3  on  our  agenda. 

administrati\t:,  judicial  .jurisdiction  of  canal  zone 

Mr.  DocKERY.  Item  No.  3  concerns  administration  and  jurisdictional 
matters. 

There  is  an  amendment  offered  by  Senator  Dole  which  appears  on 
page  10  of  the  markup  print. 

Basically  the  amendment  would  extend  the  30-month  transition 
period  for  administrative  and  judicial  jurisdiction  of  the  Canal 
Zone  to  at  least  January  1, 1990. 

The  Chairman.  Is  there  any  discussion  ? 

Senator  Javits.  Mr.  Chairman,  may  I  be  heard  on  this  ? 

The  Chairman.  Senator  Javits. 

Senator  Javits.  Is  Senator  Sarbanes  still  here.  Would  someone 
please  check?  This  matter  is  very  important  to  him. 

Of  all  the  matters  that  we  discussed  with  the  worktM-s  in  the  Canal 
Zone,  both  U.S.  and  non-IT.S.  workers,  this  was  their  principal  point, 
that  the  30-month  transition  period  for  ndministrative  and  judicial 
jurisdiction  of  the  Canal  Zone  was  mucli  too  short  and  that  it  should 
be  extended. 
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Now,  they  did  not  argue  that  it  should  be  extended  to  1990.  They 
fixed  no  date,  but  they  argued  tliat  it  should  be  extended.  This  30 
months  would  really  mean  36  months  because  the  treaty  provisions 
don't  take  effect  for  6  months,  so  it  would  be  3  years. 

They  felt  that  3  years  was  too  quick  a  proposition  to  put  in  Pana- 
manian administrative  and  judicial  jurisdiction  for  big  pieces  of  the 
Canal  Zone  which  are  now  within  U.S.  j urisdiction. 

The  argument  on  the  other  side  is  that  obviously  this  is  the  most 
nettling  part  of  the  extraterritorial  position — we  won't  say  "sover- 
eignty" because  I  think  we  have  disposed  of  that  issue  satisfactorily, 
that  is,  with  regard  to  the  canal.  We  never  had  sovereignty;  Ave  were 
merely  granted  rights  equivalent  to  sovereignty. 

This  is  considered  the  most  nettling  and  most  incendiary  aspect  of 
U.S.  operation  of  the  Canal  Zone.  I  am  speaking  of  the  zone  now 
because  that  is  what  this  relates  to. 

We  have  carefully  surgically  determined  the  parts  of  the  Canal 
Zone  which  could,  without  interfering  with  U.S.  operation  of  the 
canal  be  turned  over  to  Panamanian  administrative  jurisdiction. 

It  is  my  perception,  as  one  Senator,  that  that  pro\'ision  is  one  of  the 
most  important  to  induce  Panama  and  th.o  Panamanians  which  are  at 
least  equally  important,  to  accept  the  23-ycar  time  lag.  That  is  almost 
two  and  a  half  decades.  It  seems  to  me  that  if  we  try  to  erode  that 
provision,  we  are  really  striking  at  the  very  basic  structure  of  the 
treaty  which  interested'Panama.  We  arc  interested  in  operation,  neu- 
trality, and  so  on.  But  the  local  people  have  been  agitating  for  years, 
you  know,  60  or  TO  vears,  for  just  exactly  this  proposition. 

Therefore,  Mr.  Chairman,  having  studied  the  treaties  and  all  of 
the  supporting  arguments  very  carefully,  it  is  my  judgment  that  as  far 
as  U.S.  citizens  are  concernecl,  we  have  the  specific  agreement  Avhile 
we  operate  the  canal  similar  to  agreements  we  have  with  other  foreign 
countries  respecting  our  armed  forces  which  gives  specific  protection 
to  U.S.  citizens,  and  we  also  have  enough  presence  in  the  zone  and 
enough  relations  with  the  Panamanian  Government  that  our  authori- 
ities  can  keep  the  situation  from  developing  into  police  excesses  or 
police  brutalities  or  impositions  or  discriminations  or  what  Senator 
Case  described  as  slowdowns  in  health,  and  such  similar  things. 

I  would  hope  very  much  that  we  do  reject  this  dismanthng  of  a 
critical  element  of  the  treaty. 

Paul,  I  am  so  glad  you  are  back.  I  hope  you  will  let  me  vield  to  you 
because  we  are  talking  about  the  one  thing  we  saw  the  Zonians  felt 
very  strongly  about,  that  is,  the  30-montli,  which  really  is  a  3-year 
date,  for  Panama  taking  on  administrative  and  jurisdictional 
matters  of  big  pieces  of  the  Zone.  I  have  just  argued  that  we  had  a 
status  of  forces  situation  as  far  as  U.S.  citizens  were  concerned,  and 
that  as  the  non-U.S.  citizens  we  had  enough  relations  and  inter- 
connections with  Panama  to  have  a  good  deal  of  clout  as  to  how 
those  no]i-T"^.S.  citizens  were  dealt  with  within  this  takeover  of 
administrative  and  judicial  jurisdiction. 

I  pointed  out  that  I  thought  this  was  a  critical  part  of  the  treaty 
to  the  Panamanians  because  this  really  tries  to  correct,  as  far  as  prac- 
tical, during  the  very  long,  23-year  period  we  will  operate  the  canal, 
the  extraterritoriality  proposition  which  is  so  nettling  to  the  Pan- 
amanians and  which  has  been  nettling  to  them  for  six  decades  or  more. 
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and  that  I  would  hope  very  ranch  that  our  report  would  analyze  this 
situation  ^ery  carefully  and  would  express  our  determination  that 
the  ITnited  States  use  its  clout  to  see  that  the  fears  of  the  Zonians, 
both  United  States  and  non-TTnited  States,  are  never  realized.  I  think 
they  are  right  to  fear,  I  really  do,  and  I  think  even  Torrijos  under- 
stands that  they  are  right  to  fear.  We  are  right  to  take  great  precau- 
tions with  respect  to  that.  But  I  do  not  believe  we  ought  to  take  them 
at  the  expense  of  dismantling  the  treat}^,  nor  need  we  take  them  at 
the  expense  of  dismantling  such  a  critical  element  of  the  treaty  to 
them,  and  one  of  the  really  deep  motivating  causes  which  induced 
them  to  enter  into  it,  notwithstanding  a  lot  of  people  down  there  who 
may  feel  this  23-year  interregnum  to  Panama  is  disadvantageous. 

Thank  you,  Mv.  Chairman. 

The  CiiAiEMAX.  Is  there  further  discussion? 

Senator  Griffin-.  Mr.  Chairman. 

The  Chairman.  Senator  Griffin. 

Senator  Griffix.  I  just  want  to  say  that  this  part  of  the  treaty 
where  we  have  an  obligation  to  operate  and  maintain  the  canal  until 
the  year  2000  while  we  do  not  have  control  nor  ju.riscliction,  to  me 
is  one  of  the  most  troublesome  parts  of  it.  I  am  very  concerned  that 
instead  of  eliminating  problems,  this  part  of  the  treaty  will  generate 
a  great  many  problems  that  would  be  very  difficult  to  solve. 

We  not  only  have  the  fact  that  U.S.  citizens  who  are  working 
there  have  to  go  into  Panamanian  courts  to  plead  the  interpretation 
and  np]->lication  of  the  Status  of  Forces  Agreement,  but  I  would  like 
to  ask  Jack,  wlio  is  a  very  good  lawyer,  and  perhaps  the  staff,  too,  to 
respond  to  my  concern  on  this  point. 

rROCEDURE  FOR  INDIVIDUAL  EMPLOYEE  CLAIMS 

Suppose  a  Panamanian  who,  under  this  treaty,  will  be  an  employee 
of  the  United  States,  has  a  claim,  say,  for  backpay  or  for  time  and 
a  half,  or  for  discrimination  because  he  has  not  been  promoted,  or 
whatever,  under  tlio  laws  of  the  United  States  that  are  supposed  to 
apply.  I  take  it  that  there  is  no  place  for  him  to  go  or  no  place  for 
the  United  States  to  go  except  to  the  Panamanian  court  and  ask  the 
Panamanian  court  to  interpret  and  apply  U.S.  law  that  is  supposed 
to  apply  to  them.  Is  tliat  correct  ? 

T  don't  know  of  any  other  answer  to  that. 

Senator  Javits.  Let's  get  the  staff  answer  first. 

Mr.  iNIcMuRPiiY  [committee  staff].  Senator,  I  understand  that  the 
implementing  legislation  will  l>e  such  that  the  Panama  Canal  Com- 
mission will  be  subject  to  the  U.S.  Fifth  Circuit  Court  in  Louisiana, 
and  will  in  effect  be  a  legal  resident  of  Louisiana. 

Senator  Griffin.  The  iinplementing  legislation — is  this  another 
piece  of  legislation  Avhich  mu.st  be  passed  bv  the  Congress,  is  that 
right? 

Mr.  JMcMuRPiiY.  Yes,  sir,  legislation  to  establish  the  Commission. 

Senator  Griffin.  Does  the  Commission  then  have  judicial  powers 
in  this  situation? 

Mr.  McMuRriiY.  Xo.  It  will  be  a  corporation  subject  to  suit  in  the 
fifth  cii'cuit.  It  will  be  a  legal  resident  of  Louisiana. 
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Senator  Griffin.  OK.  But  I  don't  think  that  is  quite  my  question. 

Are  you  sayino^  that  the  Panamanian  would  have  to  go  to  Louisiana 
to  bring  his  suit  ? 

Mr.  ]SIcMuHPiiY.  As  a  U.S.  agency,  the  Commission  would  not  be 
subject  to  suit  in  Panama.  That  is  my  understanding. 

Senator  Griffin.  So,  it  would  provide  no  relief  for  a  Panamanian 
employee,  then,  except  to  go  to  Louisiana  if  he  has  a  claim  for  back- 
pay or  for  time  and  a  half  or  something  like  that. 

Senator  Ciiitrcii.  Senator  Griffin,  may  we  ask  the  State  Department 
to  speak  to  this.  I  tend  to  think  that  these  answers  are  off  the  track. 

Senator  Javits.  So  do  I.  Let's  get  State's  opinion. 

Mr.  Bennett.  Mr.  Chairman,  Mr.  Mike  Kozak  will  address  that 
issue. 

Mr.  Kozak.  The  Commission  would  be  immune  from  jurisdiction 
in  the  Panamanian  courts,  but  it  would  be  subject  to  suit  in  the  U.S. 
courts.  There  is  also  in  both  implementing  agreements  a  procedure 
for  claims  to  be  brought  against  the  Commission  by  an  indivdual. 

Senator  Grifi^ten.  "^^^lat  is  that  procedure  ? 

]\Ir.  Kozak.  He  will  initially  luring  it  to  the  claims  authority  of  the 
Commission.  In  other  words,  there  would  be  a  claims  section  set  up 
in  the  Commission  as  the  procedure  for  him  to  get  the  assistance 
in  the  Panamanian  Government  in  the  Joint  Committee  to  analyze 
this  along  with  our  people.  But  we  do  retain  the  ultimate  authority  to 
determine  the  claim. 

If  he  is  dissatisfied  at  tlK>  end  of  all  the  processes,  Avitli  the  admin- 
istrative process,  he  tJien  can  go  to  the  IT.S.  courts  in  the  TTnited  States. 
I  realize,  of  course,  tliat  there  is  a  problem  of  physical  distance,  but 
presumably  he  will  have  had  plenty  of  opportunity,  as  he  does  today, 
to  ha^-e  made  his  record  in  administrative  proceedings  before  that 
time,  so  it  would  really  be  a  paper  appeal  more  tlian  a  question  of 
bringing  the  witness  to  the  States. 

Senator  Sarbanes.  Bob,  would  you  yield  on  that  please? 

Senator  Griffin.  Yes. 

Senator  Sarbanes.  I  must  say  that  I  strongly  support  that  arrange- 
ment. The  Panama  Canal  Conimission  is  an  American  company,  and 
we  are  going  to  be  in  control  of  it.  The  claims  we  are  talking  about  arc 
being  asserted  by  an  employee  of  the  Commission  against,  in  effect, 
our  instrumentality.  I  don't' think  that  the  chain  of  appeal  from  that 
instrumentality  should  run,  as  it  will  not,  through  the  courts  of 
Panama. 

I  think  the  procedure  which  they  have  outlined  and  which  is  being 
questioned  is,  infact,  from  my  persj^ectivc  of  concern  about  American 
interests,  protective  of  those  interests. 

Senator  Griffin.  I  am  not  arguing  against  it.  I  am  just  trying  to 
find  out  what  it  is. 

Let  me  ask  another  question. 

That  would  take  care  of  the  claims,  then,  of  employees,  whether 
they  were  Panamanian  or  American. 

LABOR  RELATIONS,   COLLECTIVE-BARGAINING   ISSUES 

Although  I  don't  find  this  in  the  treaty,  would  you  say  that  these 
employees  would  not  have  the  right  to  strike  because  they  are  U.S. 
employees  and  U.S.  employees  do  not  have  the  right  to  strike  ? 
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Mr.  KozAK.  Yes.  The  treaty  makes  clear  that  all  matters  relating 
to  labor  relations  are  within  the  competence  of  the  United  States. 

Senator  Griffin.  I  don't  think  it  quite  says  that.  It  says  "collective 
bargaining." 

Mr.  KozAK.  Sir.  in  an  earlier  section  I  do  believe  it  speaks  of  "labor 
relations,"  that  is,  in  article  III.  It  lists  specific  functions  that  we  will 
have,  and  that  is  one  of  them. 

Senator  Grii^in.  Where  do  you  go  to  get  an  order  or  an  injunction 
from  a  court  having  to  do  with  labor  relations  where  the  Commission 
would  have  to  take  the  initiative  in  order  to  enforce  that?  Where 
would  it  go  ? 

Mr.  KozAK.  Obviously  they  cannot  go  and  get  an  order  enforcing  it 
against  Panamanian  citizens  in  Panama.  But  I  should  mention  that 
they  do  have  the  option,  of  course,  of  going  to  Panamanian  courts  if 
they  should  see  fit.  But  this  would  be  a  discretion  of  the  Commission 
and  not  something  where  we  could  be  dragged  into  a  Panamanian  court 
against  our  will. 

I  think  the  other  aspect  of  this  is  that,  of  course,  this  situation  is 
precisely  the  situation  Ave  haA^e  with  our  militaiy  bases  all  over  the 
world,  where  we  have  extensive  activities.  We  modeled  these  arrange- 
ments pretty  closely  to  the  status  of  forces  arrangements  we  have  in 
Japan,  the  Philippines,  and  so  on. 

Senator  Griffin.  I  think  the  important  point  is  that  they  are  quite 
different  than  the  situations  Ave  have  on  military  bases. 

I  can  understand  Avhere  you  liaA'e  a  military  iDasc  and  a  military  code 
and  the  adjutant  generals  and  the  people  on  the  base  Avho  have  certain 
judicial  fimctions  to  perfonn,  and  you  can  opei'ate  within  that  con- 
text. But  when  you  are  talking  about  enforcing  United  States  laws 
throughout  a  Avhole  area  that  is  as  large  as  the  Canal  Zone,  Avhere  the 
employees  are  70  percent  to  80  pei'cent  Panamanian  citizens,  you  sud- 
denly get  into  an  aAvf ul  quagmire.  I  think. 

Mr.  KozAK.  Well,  sir,  the  Uniform  Code  of  Military  Justice  and 
Court  Martials,  and  so  on,  you  are  correct,  does  apply  to  uniformed 
U.S.  military  personel  overseas.  But  it  doesn't  apply  to  the  civilian 
employees  of  our  military  services. 

I  think  probably  the  best  analogj^  is  something  like  Clark  Air  I'orce 
Base  in  the  Philippines  Avhich  is  on  the  same  order  of  magnitude  in 
size  as  the  Canal  Zone.  It  employs  botli  a  great  many  U.S.  civilian  em- 
ployees and  local  nationals  and  Ave  haA'e  exactly  the  same  situation 
there. 

Senator  Griffin.  I  am  not  going  to  carry  this  on  and  on.  The  only 
thing  I  am  really  trying  to  do  is  to  point  up  the  fact  that  this  is  a  situ- 
ation that  is  fraught  Avitli  all  kinds  of  opportunities  for  dispute  and 
difficulty  and  that  it  really  concerns  me. 

I  think  that  if  Ave  are  to  operate  and  maintain  the  canal  until  the 
year  2000,  Ave  ought  to  have  control  and  jurisdiction  OA'er  the  area  until 
the  year  2000.  If  Ave  Avaut  to  turn  it  over  to  them  then,  that  is  another 
matter. 

vSenator  Percy.  Mr.  Chairman. 

The  Chairman.  Senator  Percy. 

Senator  Percy.  I  can  certainly  sympathize  Avith  Avhat  Senator  Grif- 
fin has  said.  I  think  we  really  have  to  put  this  in  the  context  of  the  full 
negotiations. 
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Our  essential  purpose  in  the  whole  process  of  nej^otiation  over  the 
past  13  years  was  to  see  that  we  did  everytliing  that  we  possibly  could 
to  insure  the  efficient  operation  and  defense  of  the  canal.  What  we 
were  striving  for,  contrary  to  their  desire  to  take  over  the  canal  tomor- 
row, or  5  years  from  now,  or  7  jesiYs  from  now,  was  sufficient  time  to 
absolutely  insure  that  we  could  train  and  educate  the  people  and  turn 
over  in  avery  responsible  manner  the  operation  of  this  canal  without 
ever  any  loss  of  efficiency  or  delay  or  impairment  of  its  defense. 

So  we  bargained  for  and  did  get'23— now  22— years.  That  is  probably 
the  longest  transition  period  anyone  has  ever  negotiated.  It  is  a  genera- 
tion. A12-year-old  boy  today  will  be  34  by  the  time  the  canal  is 
turned  over.  So  somethings  had  to  be  given  in  the  meantime.  I  think 
these  turnovers  during  the  transition  period  were  absolutely  necessary 
to  symbolize  that  we  are  moving  in  that  direction. 

I  think  it  is  really  necessary  for  us  to  liave  certain  things  that  are 
turned  over  when  the  treaty  goes  into  effect,  certain  things  that  are 
turned  over  3  years  later,  and  so  forth,  so  that  those  in  Panama  who 
are  strong  opponents  of  the  treaty,  the  radicals  who  want  to  seize  the 
canal  now  and  run  it  tomorrow  will  liave  their  arguments  diffused.  I 
think  this  is  really  in  our  interest.  Therefore  if  all  the  discussion  has 
been  completed,  I  move  to  table  amendment  No.  3.  I  will  withhold 
that  motion  if  there  is  further  comment  on  this  matter. 

Senator  Church.  Gentlemen,  it  is  not  that  I  want  to  be  heard  on 
every  one  of  these  proposed  amendments,  but  I  do  think  there  is  one 
furtlier  point  here. 

All  of  us  who  met  with  the  Zonians  understand  the  reasons  for  their 
sensitivity.  But  we  also  understand  that  at  one  date  or  another  the 
transfer  of  jurisdiction  over  the  Canal  Zone  itself  has  to  take  place. 
This  amendment  simply  postpones  the  date.  It  is  either  going  to  be 
done  in  3  years,  or  in  6  years,  or  according  to  this  amendment  10  or 
12  years,  and  it  will  be  just  as  painful  then  as  it  will  be  3  years 
hence  to  do  it.  Obviously,  if  we  were  to  adopt  this  amendment,  it  would 
dismantle  the  treaty.  For  that  additional  reason  I  hope  that  the  motion 
to  table  will  prevail. 

The  CiiATRMx\x.  Is  there  any  further  discussion  ? 

[No  response.] 

The  Chairman.  If  not,  the  pending  motion  is  a  motion  to  table  the 
amendment. 

Those  in  favor  so  indicate  by  saying  aye. 

[A  chorus  of  ayes.] 

The  Chairman.  Opposed,  no. 

[No  response.] 

The  Chairman.  The  ayes  have  it.  The  amendment  is  tabled. 

Senator  JA\^TS.  jNIr.  Cliairman,  for  members  who  are  interested  in 
labor  matters,  I  would  refer  to  correspondence  which  I  have  had  on 
the  subject  of  labor  negotiations,  et  cetera,  which  appears  in  the  com- 
mittee hearings. 

I  would  just  note  this  exchange  of  mine  with  several  witnesses  on 
labor  matters  for  those  members  who  are  interested. 

The  Chairman.  Very  well,  we  will  take  note  of  that, 

Wliat  is  the  next  item  of  business  ? 
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TRANSFER  OF  PRISONERS  PROVISION 


Mr.  DocKERY.  Mr.  Chairman,  the  next  item  is  the  hist  item  on  the 
agenda.  It  is  an  understanding  which  you  agreed  to  put  in.  I  woukl  like 
to  have  Mike  Glennon  of  our  staff  talk  about  it  briefly. 

The  Chairman.  Very  well. 

Mike? 

Mr.  Glennon  [committee  stall'].  The  purpose  of  this  understand- 
ing, Mr.  Chairman,  which  is  recommended  by  the  staff,  is  to  ^obviate 
two  problems  that  are  created  by  paragraph  11  of  article  IX  of  the 
Panama  Canal  Treaty. 

The  difficulty  is  created  by  the  use  of  the  words  "shall  conclude"  in 
that  provision.  It  provides  that  the  parties  shall  conclude  an  agree- 
ment, et  cetera,  providing  for  the  transfer  of  prisoners.  The  two  prob- 
lems that  those  words  create  are  the  following. 

First,  use  of  the  words  "shall  conclude"  causes  the  provision  to  be 
construable  as  authorizing  tlic  agreement  to  be  entered  into  as  an 
executive  agreement  with  the  source  of  authority  being  this  provision 
of  this  treaty,  rather  than  as  a  treaty  with  the  source  of  authority  be- 
ing the  advice  and  consent  of  the  Senate. 

The  second  problem  is  that  even  if  the  agreement  were  sent  up  to 
the  Senate  for  its  advice  and  consent  as  a  treaty,  if  the  Senate  were  to 
elect  not  to  accord  the  agreement  its  advice  and  consent,  the  United 
States  would  threby  be  in  violation  of  the  international  obligation  un- 
dertaken under  paragraph  11  to  conclude  that  agreement. 

Both  of  those  problems  can  be  obviated,  in  the  judgment  of  the  staff, 
by  the  understanding  which  provides  that  the  agreement  will  be  con- 
cluded by  botli  parties  in  accordance  with  their  respective  constitu- 
tional processes.  The  committee  report  will  elaborate  that  those  con- 
stitutional processes  in  the  case  of  the  United  States  require  that  th(^ 
agreement  be  sent  up  as  a  treaty,  as  those  with  Mexico  and  Canada 
both  have  been. 

Senator  Javits.  I  would  like  to  address  myself  in  a  quick  question 
to  the  first  understanding. 

I  notice  that  you  have  use  of  the  word  "negotiate."  I  do  not  have  ar- 
ticle XII,  paragraph  2.  clause  (B)  before  me,  but  if  memory  recalls, 
doesn't  that  use  the  word  "negotiate  ?" 

Mr.  Glennon.  Yes,  sir,  it  does. 

Senator  Javits.  So,  if  we  use  it  here,  aren't  we  flying  directly  in  the 
face  of  a  word  used  in  tlie  treaty,  and  shouldn't  we  use  another  word, 
such  as  "confer?" 

Ml*.  Glennon.  Senator,  for  that  reason  the  committee  elected  to  use 
the  word  "confer"  in  the  m;n]<:np  on  Friday.  That  committee  print 
before  you  is  the  old  version  which  has  not  been  changed. 

Senator  Javits.  So  then,  the  word  "negotiate"  is  changed  to  the  word 
"confer?" 

Mv.  Glexnon.  Yes,  sir. 

Senator  Ctiurcit.  We  arc  discussing,  at  the  moment,  am  I  not  cor- 
rect, understanding  No.  2  as  it  a])pears  in  the  revised  agenda? 

Mr.  Glennon.  That's  correct,  Senator. 

INIr.  DocKERY.  Yes. 

Senator  CiirRCii.  I  think  that  an  understanding  of  this  kind  is  in 
order.  Twice  now  the  United  States  has  entered  into  prisoner  exchange 
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treaties,  once  with  Canada  and  once  with  Mexico.  In  both  cases  the 
ratification  of  the  Senate  was  required. 

The  Chairman.  And  they  were  ratified  nnanimously. 

Senator  Ciilrcii.  They  were  ratified  unanimously.  I  don't  think  we 
are  going  to  have  any  problem  with  this.  But  even  now,  we  are  in  the 
process  of  negotiating  similar  prisoner  exchange  treaties  with  Bolivia 
and  otlier  Latin  American  countries.  So  this  understanding  would 
simply  conform  with  the  established  practice,  and  the  ongoing  prac- 
tice, and  I  think,  ]Mr.  Chairman,  that  it  is  in  order  and  ought  to  be 
I'ecommended  to  the  Senate  in  accordance  with  the  procedures  we  have 
already  adopted  in  the  past. 

Senator  Griffix.  Mr.  Chairman,  may  I  be  heard  ? 

The  Chairman.  Senator  Griffin. 

ACCOMPANYING    DOCUMENTS — ADVICE   AND   CONSENT 

Senator  Griffin.  I  think  that  your  proposal  has  merit.  It  raises  in 
my  mind  a  question  which  I  wonder  if  Ave  could  look  at  for  the 
moment. 

"Wlien  the  Senate  consents  to  ratify  these  treaties,  do  we  also  ratify 
the  variety  of  accompanying  documents  that  are  not  considered  part 
of  the  treaties,  and  tliereafter  can  those  other  documents,  agreements, 
protocols,  or  whatever  they  are  called  be  changed  by  the  executive 
without  the  consent  of  the  Senate  ?  It  seems  to  me  the  same  question 
arises  as  arises  in  connection  with  this  agreement  about  which  we  are 
concerned. 

I  hear  the  argument  made  by  some  opponents  of  the  treaties  that 
that  would  be  the  case,  and  I  wonder  if  Ave  could  haA^e  some  enlighten- 
ment on  this. 

Mr.  Gi.ENNON.  Senator  Griffin,  in  answer  to  your  first  question,  un- 
der the  terms  of  the  agreements  in  implementation  of  articles  III  and 
IV  of  the  Panama  Canal  Treaty,  Avhich  are  the  status  of  forces  agree- 
ments and  Avhich  are  similar  to  other  status  of  forces  agreements,  they 
will  take  effect  on  the  date  that  the  treaty  itself  takes  effect. 

"We  asked  the  State  Department  for  clarification  on  this  ver}^  ques- 
tion and  a  letter  Avas  received  Friday  from  Herbert  Hansell,  the  State 
Department  Legal  Adviser,  indicating  that  the  source  of  authority  for 
those  agreements  is  the  treaty  itself,  based  on  the  fact  that  they  are 
referred  to  in  the  treaty  and  that  the  Senate,  in  A^oting  for  a  treaty 
which  refers  to  those  agreements,  Avill  be  deemed  to  have  approA^ed 
those  same  agreements.  This  is  true  even  though  there  is  no  specific 
provision  in  the  Panama  Canal  Treaty  Avhich  expressly  authorizes  the 
President  to  enter  into  those  agreements. 

[The  information  referred  to  follows :] 

The  Legal  Adviser. 
Department  of  State, 
Washington,  D.C.,  January  26, 1978. 
Michael  J.  Glenxon,  Esq. 
Committer,  on  Foreign  Relations, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Glennon  :  Your  letter  of  January  5,  1978,  raises  several  questions 
pertaining  to  the  Panama  Canal  Treaties.  Initially,  you  inquire  as  to  the  source 
of  the  President's  authority  for  the  Agreements  in  Implementation  of  Articles 
III  and  IV  of  the  Panama  Canal  Treaty.  The  Treaty  specifically  refers  to  these 
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agreements,  and  thus,  if  ratified,  would  serve  as  authorization  for  them.  Thus, 
there  is  no  need  to  discuss  the  President's  constitutional  authority.  Obviously 
these  agreements,  regardless  of  the  source  of  authority  under  which  they  were 
concluded,  cannot  go  into  effect  unless  and  until  the  Panama  Canal  Treaty  is 
ratified. 

With  respect  to  the  Panama  Canal  Treaty  and  the  Neutrality  Treaty,  it  is 
clear  that  both  will  benefit  all  nations  of  the  world  community.  The  creation 
of  a  third  party  right,  however,  requires  a  specific  intent  by  the  contracting 
parties  to  confer  an  "actual  right"  as  distinct  from  a  mere  benefit.  Nothing  in 
either  treaty  evidences  such  an  intent.  In  fact,  it  was  the  clear  intent  of  both 
parties  that  no  third  party  rights  be  conferred. 

Adherence  to  the  Protocol  to  the  Neutrality  Treaty  would  not  establish  in 
third  countries  any  legal  rights  with  respect  to  canal  passage  or  any  right  or 
obligation  to  take  action  in  order  to  maintain  the  regime  of  neutrality.  In 
adhering  to  the  Protocol,  third  countries  would  not  enter  into  a  treaty  relation- 
ship with  the  U.S.  or  Panama  but  rather,  in  recognition  of  the  benefits  they 
mutually  derive  from  the  treaty,  would  commit  themselves  inter  se  to  respect 
the  regime  of  neutrality  and  to  ensure  that  vessels  of  their  registry  observe 
applicable  rules  of  passage. 

Finally,  your  letter  asks  what  construction  the  Executive  Branch  places  on 
the  term  "existing"  as  that  term  is  used  in  Section  (8)  (d)  (1)  of  the  War 
Powers  Resolution.  The  cited  provision  states,  in  substance,  that  the  Resolution 
is  not  intended  to  alter  the  provisions  of  existing  treaties.  We  are  of  the  view 
that  the  term  "existing"  in  Section  (3)  (d)  (1)  of  the  Resolution  refers  to 
treaties  existing  at  the  time  the  Resolution  was  enacted. 
Sincerely, 

Herbert  J.  Hansell. 

January  5,  1978. 
Hon.  Herbert  J.  Hansell 
Legal  Adviser, 
Department  of  State, 
Washington,  D.G. 

Dear  Herb  :  Several  questions  have  come  up  regarding  the  Panama  Canal 
Treaties  to  which  we  would  appreciate  your  response.  First,  what  is  the  source 
of  authority  for  the  Agreements  in  Implementation  of  Article  III  and  IV  of  the 
Panama  Canal  Treaty  ?  The  Panama  Canal  Treaty  apparently  does  not  expressly 
authorize  the  President  to  enter  into  these  agreements ;  does  the  Department 
construe  the  Treaty  as  implicit  authorization,  or  does  the  Department  view 
these  as  falling  within  the  scope  of  the  President's  constitutional  authority? 

Second,  in  his  November  29,  1977,  letter  to  the  Chairman,  Assistant  Secretary 
Bennet  indicates  that  it  is  the  position  of  the  United  States  Government  that 
third  countries  have  not  acquired  rights  as  third  party  beneficiaries  under  the 
1901  Hay-Pauncefote  Treaty.  Several  questions  arise,  (a)  What  is  the  rationale 
behind  this  position?  (b)  Have  third  countries  acquired  rights  as  third  party 
beneficiaries  under  arrangements  governing  use  of  and  across  to  the  Suez 
Canal?  (c)  Will  any  third  country  acquire  rights  as  a  third  party  beneficiary 
under  either  the  new  Pamana  Canal  Treaty  or  the  Neutrality  Treaty? 

You  have  also  requested  that  I  set  forth  the  rationale  in  support  of  the 
position  of  the  United  States  Government  that  no  rights  were  conferred  by 
the  Hay-Pauncefote  Treaty  upon  countries  not  parties  to  that  Treaty.  Under 
customary  international  law,  as  reflected  by  Articles  35  and  36  of  the  Vienna 
Convention  on  the  Law  of  Treaties,  (May  23,  1969)  neither  rights  nor  obligations 
for  third  parties  are  created  by  a  treaty  unless  the  parties  to  the  treaty  so 
intend.  The  negotiating  history  of  the  Hay-Pauncefote  Treaty  demonstrates  that 
neither  Great  Britain  nor  the  United  States  intended  to  confer  rights  on  third 
party  nations.  An  earlier  version  of  this  Treaty  contained  an  adherence  clause 
through  which  the  contracting  parties  invited  other  nations  to  become  parties 
to  the  Treaty.  The  United  States  Senate  rejected  this  provision  of  the  Treaty 
because  it  would  have  granted  third  parties  adhering  to  the  Treaty  contractual 
rights  against  the  United  States.  The  renegotiated  Treaty  did  not  contain  an 
adherence  clause,  but  stated  that  "The  Canal  shall  be  free  and  open  to  the 
vessels  of  commerce  and  of  war  of  all  nations  observing  these  rules,  on  terms  of 
entire  equality."  Several  commentators  have  interpreted  this  language  as  con- 
ferring no  contractual  rights  upon  third  parties,  but  rather  as  a  bilateral  declara- 
tion of  intentions  by  the  contracting  parties.  (See  e.g.,  R.  F.  Roxburgh,  Inter- 
national Conventions  and  Third  States,  Longmans,  Green,  and  Co.,  London  (1917) 


119 

and  H.  S.  Knapp,  "The  Real  Status  of  the  Panama  Canal"  4  Am.  J-  Int  L.  314 
(1910) )  Secretary  of  State  Hughes  wrote  to  President  Harding  on  October  Id, 
1921  that  "Other  nations  .  .  .  not  being  parties  to  the  Treaty  have  no  rights 
under  it."  This  position  has  been  endorsed  by  the  International  Law  Commission. 

Your  inquiry  regarding  the  position  of  non-signatory  nations  under  the  Con- 
vention Respecting  the  Free  Navigation  of  the  Suez  Maritime  Canal  is  helpful 
in  demonstrating  the  rationale  underlying  our  interpretation  of  the  Hay-Paunce- 
fote  Treaty.  Unlike  the  latter  Treaty,  Article  16  of  the  Suez  Convention  provided 
for  accession  to  the  Convention  by  non-contracting  states.  A  number  of  states 
have  acceded  to  the  Convention,  thus  assuming  both  rights  and  obligations  under 
the  Convention.  In  view  of  the  express  intent  of  the  contracting  powers  that 
rights  and  obligations  under  the  Convention  should  vest  in  third  parties  only 
through  the  procedure  of  accession,  non-acceding  nations  cannot  acquire  rights 
as  third  party  beneficiaries.  The  clear  intent  of  the  parties  to  the  Suez  Conven- 
tion was  that  acceptance  by  third  party  state  be  expressed  through  accession 
and  not  otherwise.  By  contrast,  the  intent  of  Great  Britain  and  the  United 
States  under  the  Hay-Pauncefote  Treaty  was  that  no  third  party  rights  be 
created  either  through  accession  or  through  the  creation  of  third  party  bene- 
ficiaries. „     .  ^.     „ 

Third,  does  the  Executive  Branch  construe  the  term  "existing',  as  used  in 
section  (8)  (d)  (1)  of  the  War  Powers  Resolution,  to  refer  to  treaties  existing 
on  the  date  of  enactment  of  the  War  Powers  Resolution  or  as  those  existing 
currently,  i.e.  on  the  date  of  application  of  the  Resolution? 

Since  these  matters  may  have  to  be  discussed  in  the  Committee  report  we 
would  appreciate  your  expediting  this  as  much  as  possible. 

Best  wishes. 
Sincerely, 

MICHAE2.  J.   GlENNON, 

Legal  counsel. 

So,  the  specific  answer  is  that  if  and  when  the  Senate  accords  its 
advice  and  consent,  it  will  also  be  approving  the  agreements  implement- 
ing those  two  articles. 

I  think  that  the  second  question  ought  best  to  be  addressed  to  repre- 
sentatives of  the  Department  of  State  since  the  answer  will  depend  on 
the  degree  of  executive  discretion  that  they  will  assert. 

Senator  Griffin.  All  right. 

Do  you  understand  the  question  ? 

Mr.  Bennet.  Senator,  I  think  it  would  help  if  you  would  repeat  the 
question  and  we  would  be  happy  to  respond. 

Senator  Griffin.  All  right. 

There  are  a  number  of  documents  associated  with  the  Panama  Canal 
Treaties,  various  annexes,  status  of  forces  agreement,  and  other  agree- 
ments, quite  a  large  number,  which  makes  it  very  difficult  for  anybody 
who  really  wants  to  know  what  we  are  doing. 

They  must  not  only  study  the  treaties,  but  they  must  also  study  all 
of  these  documents. 

The  first  question  was  do  you  contend,  argue,  or  take  t^he  position 
that  when  the  Senate  consents  to  ratify  the  treaties,  it  is  also  con- 
senting to  ratify  this  variety  of  accompanying  documents?  Second, 
after  ratification  takes  place,  if  the  executive  changes  some  of  those 
accompanying  documents  in  one  way  or  another,  do  those  changes 
require  consent  by  the  Senate? 

Mr.  Bennet.  Mr.  Feldman  will  answer  you,  Senator. 

Mr.  Feldman.  I  will  try  to  answer  that  as  best  as  I  can  in  a  general 
way  since,  as  you  point  out  there  are  a  number  of  documents  and  the 
answer  may  be  different  with  respect  to  different  types  of  documents. 

There  are  certain  documents  you  mentioned,  such  as  annexes,  which 
are  an  integral  part  of  the  treaty.  They  are  treated  the  same  as  any 
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given  article  of  the  treaty.  These  are  so  described  in  the  transmission 
of  the  treaty  package  to  the  Senate  by  the  President.  So,  the  Senate, 
in  advising  and  consenting  to  the  treaties  vroiild  be  advising  and 
consenting  to  those  documents  as  welL 

Senator  Griffix.  They  would  actually  be  part  of  the  treaty? 

Mr.  Feldman.  Actually  a  part  of  the  treaty. 

Senator  Griffix.  And  couldn't  be  changed  ? 

Mr.  Feldmax".  And  couldn't  be  changed,  except  in  accordance  with 
our  constitutional  processes. 

Further,  as  ]\Ir.  Glennon  just  pointed  out,  there  are  two  very  sub- 
stantial agreements  and  addenda  thereto  which  are  an  integral  part 
of  the  treaty  package.  They  are  agreements  in  implementation  of  the 
treaty.  They  contain  the  details  of  the  very  basic  i-ififhts  foi- 
U.S.  operation  in  defense  of  the  canal.  They  are  an  integral  part  of 
the  treaty.  They  could  not  go  into  force  without  the  advice  and  con- 
sent of  the  Senate  to  the  treaties  and  while  the  Senate  does  not  advise 
and  consent  to  them,  as  such,  it  authorizes,  if  those  agi*eements  are 
before  the  Senate  in  advance.  They  are  authorized  by  the  treaty  and 
the  Senate,  by  giving  its  advice  and  consent  to  the  treaties,  authorizes 
the  entry  and  brings  into  force  those  agreements,  in  effect,  because 
they  are  conditioned  by  their  own  terms  upon  the  entry  into  force  of 
the  treaties. 

There  are  other  docimients  that  have  been  submitted  to  the  Senate 
for  its  information,  which  are  associated  in  some  way  with  the 
tref\ty  negotiation,  which  may  be  simple  executive  agreements  re- 
lating to  other  activities.  I  would  like  not  to  make  any  categoric 
statements  because  I  have  not  reviewed  these  in  light  of  this  question. 
But  there  may  be  a  few  other  documents  which  are  not  part  of  the 
treaties  themselves  but  which  are  important  for  the  information 
of  the  Senate,  which  are  executive  agreements  in  the  traditional  sense 
authorized  by  existing  statutes,  partly  perhaps  in  some  cases  by  the 
presence  of  constitutional  authority  conceivably,  and  those  side  agree- 
ments could  be  changed  Ij}'  further  negotiations.  There  is  no  intention 
in  that  regard. 

Senator  Stoxe.  INIr.  Chairman,  may  I  make  a  comment  ? 

The  CiiATRMAX.  Senator  Stone. 

Senator  Stoxe.  I  think  Senator  Griffin's  question  is  very,  very  use- 
ful, and  the  answer  is  very  useful.  I  would  suggest  that  the^  legal 
de}:)art.ment  of  the  State  Department  prepare  a  list  of  the  documents 
falling  into  each  of  the  three  cat(\o-ories  for  the  use  of  this  committee. 

Senator  Church.  That  is  an  excellent  suggestion. 

vSenator  Griffix.  It  is  rather  important  also  to  know  whether  or 
not  the  Panamanian  Govei-nment  understands  that  these  docmnents 
fall  into  these  categories.  Do  they  realize  that  the  change  of  certain 
documents  which  will  require  the  ratification  of  the  Senate?  At  least 
that  could  be  of  interest.  I  think, 

Mr.  Feldmax.  Mr.  Chairman,  we  understand  what  the  committee 
is  interested  in.  It  is  entirely  possible  that  tliese  distinctions  are  clearly 
made  on  the  record  in  the  transmittal  package  itself.  I  would  like 
to  check  that  out.  To  the  extent  that  there  is  any  ambiquity,  we  will 
supplement  that. 

I  just  wish  to  reitei-ate  the  point  that  was  made  the  other  day  with 
respect  to  Senator  Stone's  question  on  one  particular  document,  which 
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is  a  note  relating  to  the  implementation  of  statutory  programs  of  a 
linancial  character.  That  is  not,  in  any  way,  related  to  the  treaty 
obligations,  the  rights  and  duties  under  the  treaty.  It  is,  at  the  moment 
an  indication,  unilaterally  from  the  United  States,  that  at  some  mo- 
ment in  the  future  we  are  prepared  to  enter  into  an  agreement  which 
would  be  subject  in  its  implementation  to  all  the  existing  statutory 
provisions  and  program  criteria  for  each  of  those  programs  and  to 
tlie  will  of  Congress  in  the  future  in  that  regard. 
The  Chairman.  Thank  you. 

ALL    EXECUTI\^    AGREEMENTS    RELATING    TO    TREATIES    TRANSMITTAL    TO 

SENATE 

Senator  Griffin.  In  view  of  Senator  Case's  concern  and  the  con- 
cern tliat  many  of  us  on  this  committee  have  about  the  use  and  abuse 
of  executive  agreements  by  various  administrations,  have  all  executive 
agreements  that  relate  to  these  treaties  been  transmitted  to  the  Senate  ? 
Arc  there  any  side  agreements  that  we  are  not  aware  of  ? 

Mr.  Feldman.  Mr-  Chairman,  in  response  to  the  Senator's  question. 
I  believe  I  can  say  that  every  agreement  arising  out  of  these  negotia- 
tions and  related  thereto  has  been  submitted  to  the  Senate,  either  for 
its  ad\dse  and  consent  to  ratification  or  for  its  information. 

The  Chairman.  If  you  should  find  that  some  have  not  been,  you 
will  notify  us  ? 

]Mr.  Feld3ian.  Absolutely. 

Senator  Case.  I  think  it  is  very  important  for  us  to  have  this 
brought  togeither  in  the  statement  that  has  been  requested.  I  support 
the  request  that  that  be  done  for  our  records  and  for  the  information 
of  the  Senators,  both  ourselves  and  those  of  us  acting  on  the  matter 
on  the  floor. 

The  Chairman.  We  would  be  very  glad  to  have  you  do  that. 

]Mr.  Feldman.  We  would  be  happy  to  do  that. 

Senator  Church.  I  was  told  by  tlie  staff  that  early  in  our  hearings 
this  committee  was  given  assurances  that  all  understandings  and 
agreements  appertaining  to  the  treaty  or  related  to  the  treaty  in  a)iy 
way  had  been  presented  to  the  committee.  But  I  Avould  like  for  the 
staff  to  check  back  so  that  we  are  sure  that  that  is  confirmed. 

iNIr.  DocKERY.  Yes;  Senator. 

The  Chairman.  The  State  Department  representative  has  assured 
us  that  if  any  one  of  them  has  been  left  off,  we  will  be  notified  and  it 
will  he  corrected.  That  is  fully  understood. 

Senator  Biden,  did  you  have  a  question  ? 

Senator  Biden.  Thank  you,  Mr.  Chairman,  but  Senator  Church 
clarified  it  for  me.  The  word  "believe"  concerned  me.  I  prefen-ed  the 
word  "guarantee"  to  "believe." 

[General  laughter.] 

The  Chairman.  You  are  just  an  old  Yankee  trader. 

[General  laughter.] 

Senator  Biden.  Thank  you,  Mr.  Chairman. 

Senator  Stone.  Mr.  Chairman. 

The  CHAiR]vrAN.  Yes;  Senator  Stone. 

Senator  Stone.  Has  the  Department,  then,  agreed  that  it  will  either 
give  us  a  re-do  of  the  transmittal  package  if  that  makes  the  classifica- 
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tions  of  all  these  writings  clear,  or,  if  tliat  is  not  totally  clear  by  it- 
self, that  its  legal  department  will  classify  these  writings  as  the 
answer  was  expounded  to  us  ? 

Mr.  Bennet.  Precisely. 

Senator  Church.  I  think  that  needs  to  go  into  the  report. 

The  Chairman.  What  was  the  answer  ? 

Mr.  Bennet.  We  would  respond  as  precisely  as  Senator  Stone  has 
outlined. 

The  Chairman.  I  wanted  to  be  sure  to  get  that  on  the  record. 

Senator  Church.  Mr.  Chairman. 

The  Chairman.  Senator  Church. 

Senator  Church.  Mr.  Chairman,  I  move  the  understanding  that 
you  have  proposed  be  adopted  by  the  committee  and  recommended 
to  the  Senate. 

Senator  Javits.  That  is,  the  four  understandings  ? 

Senator  Church.  That  is  understanding  No.  2  on  our  agenda,  the 
one  we  have  been  discussing. 

The  Chairman.  Without  objection,  understanding  No.  2  will  be 
approved. 

reservations,  understandings,  other  statements  adopted  by  senate 
inclusion  in  instrument  of  ratification 

Senator  Javits.  What  about  understandings  3  and  4? 

Mr.  Chairman,  I  move  understanding  No,  S  pertaining  to  the 
Panama  Canal  Treaty  and  understanding  No.  4  pertaining  to  the  Neu- 
trality Treaty  which  relate  to  gathering  up  the  various  amendments, 
reservations,  et  cetera  for  both  treaties. 

The  Chairman.  Is  there  any  objection? 

Mr.  DocKERY.  Could  we  liave  Mr.  Glennon  address  that  issue.  I 
think  he  has  some  comments  regarding  Understanding  No.  3  that 
would  be  of  interest  to  the  committee. 

The  Chairman,  All  right,  Mr.  Glennon. 

Mr.  Glennon.  Mr.  Chairman,  the  staff  recommends  that  those  two 
items  be  handled  in  the  committee  report,  the  reason  being  that  ade- 
quate assurances,  in  the  staff's  judgment,  have  been  received  from  the 
Department  of  State  that  the  provisions  of  those  proposed  understand- 
ings will  be  complied  with. 

The  problem  arose  for  the  first  time  in  1976,  when  the  Department 
asserted  the  discretion,  after  the  Treaty  with  Spain  had  been  ac- 
corded the  advice  and  consent  of  the  Senate,  to  transmit  declarations, 
which  had  been  attached  by  the  Senate  to  the  resolution  of  ratification, 
separately  to  Spain,  rather  than  including  them  in  the  instrument  of 
ratification.  Consultations  with  several  members  of  this  committee 
made  it  clear  that  that  was  not  acceptable.  If  material  is  included  by 
the  Senate  in  the  resolution  of  ratification,  the  Senators  indicated  to 
the  State  Department,  you  have  to  include  it  in  the  instrument  of 
ratification  exchanged  with  the  other  country. 

A  compromise  was  reached.  Those  declarations  were  transmitted  in 
an  annex  to  the  treaty:  but  that  annex  Avas  incorporated  by  reference 
in  the  instrument  of  ratification. 

We  prepared  those  understandings  with  tlie  expectation  that  sim- 
ilar discretion  would  be  asserted  by  this  administration. 
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However,  in  a  letter  received  by  the  chairman  last  Friday  from 
Assistant  Secretary  Bennet,  the  Department  indicated  that,  first,  the 
U.S.  practice  is  tliat  anything  included  by  the  Senate  m  the  resolu- 
tion of  ratification  and  in  amendments  to  the  treaties  will  be  included 
in  the  instrument  of  ratification  given  the  other  country ;  and,  second, 
that  it  intends  to  adhere  to  that  practice  in  the  instrument  of  ratifica- 
t  ion  given  to  Panama. 

Consequentlv,  in  light  of  that  assurance,  the  staff's  3udgment  is 
this  understanding  is  no  longer  necessary.  If  the  committee  wants  to 
make  it  air-tight,  there  is  no  reason  why  the  understanding  would  be 
out  of  order.  But  we  think  it  can  be  effectively  handled  in  the  report. 

Senator  Case.  Mr.  Chairman,  it  seems  to  me  that  it  might  be  a  good 
idea  to  do  the  latter,  because  if  we  don't,  we  are  going  to  have  to  in- 
clude this  language  in  every  single  treaty. 

Senator  Sarbanes.  That's  right.  This  would  have  a  precedential  ef- 
fect, which  is  not  to  be  desired. 

Senator  Case.  The  record  is  very  clear  on  this  and  the  report  should 
state  that  we  are  reiving  on  this  assurance. 

The  Chairman.  "I  agree  with  that  proposal.  I  think  it  should  be 
signed  and  sealed. 

Senator  Javits.  I  would  say  one  thing,  Mr.  Chairman.  I  doubt 
very  much  that  this  treaty  is  going  to  leave  the  Senate  without  these 
two  provisions  in  each  treaty,  this  being  a  very  hot  subject. 

I  most  respectfully  feel  that  in  this  matter,  precedential  or  not.  a 
President  can  change  his  mind,  but  when  it  is  locked  it,  it  is  lockedin. 
That  is  the  wav  this  Congress,  in  my  judgment,  is  going  to  think 
about  these  particular  treaties. 

I  strongly  urge  the  Chair  to  allow  these  matters  to  stand  in  the 
resolution.  But,  if  the  Chair  doesn't  feel  that  he  wishes  it,  I  will  with- 
draw my  motion. 

Senator  Church.  Mr.  Chairman,  I  have  to  agree  with  Senator 
Javits  that  if  we  fail  to  adopt  this  understanding,  the  Senate  is  goins: 
to  adopt  it  on  the  floor,  because  the  nature  of  whatever  understand- 
ings we  attach  to  the  instrument  of  ratification  or  any  other  changes 
that  we  may  make  in  the  treaties  themselves  are  such  that  every  Sen- 
ator is  going  to  insist  that  the  process  be  completed  to  the  fullest 
and  these  changes  would  be  a  part  of  the  instrument  of  ratification 
and  be  formally  a  part  of  the  package  that  Panama  accepts  at  the 
time  the  instruments  of  ratification  are  filed. 

If  we  don't  include  it  now  as  a  recommendation  to  the  Senate,  it 
is  going  to  be  adopted  on  the  floor  anyway. 

As  far  as  precedents  go,  I  am  not  so  certain  that  this  isn't  a  pretty 
good  precedent  to  establish  anyway  when  the  Senate  sees  fit  to  attach 
conditions,  reservations,  or  amendments  to  a  treaty. 

The  Panamanian  case,  in  a  sense,  is  unprecedented  and  it  does  not 
necessarilv  mean  that  the  committee  would  have  to  follow  this  course 
of  action  in  the  future. 

Senator  Case.  Mr.  Chairman,  this  is  a  matter  of  judgment,  judg- 
ment about  how  the  Senate  is  going  to  act.  I  think  we  should,  in  this 
case,  follow  the  worst-case  doctrine  of  policy. 

But  I  do  think,  as  far  as  I  am  concerned,  I  wouldn't  be  happy  to 
send  any  treaty  to  the  floor  without  including  this  thing  once  we  have 
done  it,  because  there  would  be  a  negative  inference  that  this  may  not 
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he  necessary  if  "vve  don't.  So  I  will  eat  hnmble  pie  on  the  political 
judgment  question  and  withdraw  mj  support. 

Senator  Sarbanes.  May  I  ask  why  it  be  done  in  the  form  of  an 
understandino-?  This  is  not  an  understanding  of  a  provision  of  the 
treaty  as  we  are  concerned  that  Panama  know  it.  This  is  a  procedural 
matter  that  says  that  with  respect  to  other  understandings  we  want  to 
make  sure  they  are  in  the  instrument  of  ratification. 

Now  I  agree  with  putting  it  into  the  instiiiment  of  ratification. 
1  think  that  is  a  good  thing  to  do.  But  I  don't  quite  see  why  it  is  termed 
a  tliird  understanding  as  opposed  to • 

Senator  Javits.  An  amendment  to  the  instrument  of  ratification. 

Senator  Sarbanes  [continuing].  Well,  or  the  committee  sets  out  in 
its  reporting  these  recommendations  that  as  a  procedural  matter  these 
understandings  should  be  included  in  the  instmment  of  ratification. 
But  we  don't  call  that  procedural  matter  3'et  another  understanding. 

Tliat  is  what  I  don't  follow. 

Senator  Javits.  I  agree  with  you.  It  ought  to  use  a  much  different 
term  of  art. 

Senator  Case.  We  ought  to  create  something  new,  then.  We  have 
to  get  a  new  name  for  it. 

Senator  Church.  I  think  there  is  an  answer  to  Paul's  argument, 
though.  Legalistically  I  think  it  is  a  good  one. 

Remember,  we  are  simply  recommending  to  the  Senate  that  the 
Senate  adopt  certain  amendm/ents  and,  in  this  case,  understandings. 
The  first  sentence  introducing  these  various  understandings  reads  as 
follows :  "Before  the  period  at  the  end  of  the  resolution  of  ratifica- 
tion." Now  that  is  our  consent,  our  adopting  it  with  consent.  Insert 
there  a  comma  and  the  following:  "Subject  to  the  following  under- 
standings." So,  we  give  our  consent  subject  to  our  understanding 
that— 

The  President  shall  include  all  amendments,  reservations,  imderstandings, 
declarations  or  other  statements  incorporated  by  the  Senate  in  its  resolution 
or  ratification  respecting  this  treaty  in  the  instrument  of  ratification  exchanged 
with  the  Government  of  the  Republic  of  Panama. 

So,  I  really  think  that  the  cleanest  and  least  controversial  way  to  do 
it  that  nails  it  down  most  tightly  is  this  one. 

Senator  Javits.  I  believe  I  have  mo^'ed  that,  Mr.  Chairman. 

Senator  Case.  '\Vliat  we  are  saying  is  that  the  President  has  to  do 
his  duty. 

Senator  Church.  Yes. 

Senator  Sarbaxes.  We  are  using  an  undei-standing  to  govern  the 
interpretation  as  between  the  Senate  and  the  President,  not  as  be- 
tween the  United  States  and  the  other  party  to  the  contract.  I  don't 
mind  doing  that  if  that  is  the  only  way  we  can  do  it.  But  it  is  in  a 
sense  a  different  use  of  an  understanding. 

Senator  Church.  Of  course,  we  also  want  the  Panamanians  to  know 
it  as  well,  and  this  is  the  surest  way  that  all  of  that  can  be  made  plain. 

Senator  Javits.  Paul,  in  view  of  the  fact  that  these  are  recommen- 
dations to  the  Senate  on  a  procedural  question,  if  we  think  of  some- 
thing better,  it  can  certainly  be  done. 

Senator  Church.  Yes. 

Mr.  Glennox.  Senator,  let  me  point  out  that,  legally,  it  doesn't 
make  any  difference  Avhat.  we  call  it.  It  is  the  substance  that  is  im- 
portant. We  could  call  it  a  declaration  if  you  wanted  to. 
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Senator  Case.  Yes;  and  in  any  event,  it  doesn't  have  any  effect, 
I  suppose,  because  the  President's  authority  in  the  Constitution  over- 
rides the  whole  business. 

Senator  Griffin.  It  occurs  to  me  that  if  we  were  doing  this  in  the 
treaty,  it  would  be  another  matter,  because  the  treaty  is  between 
the  two  governments.  But  the  resolution  of  ratification  expresses  the 
advice  and  consent  of  the  Senate  to  the  action  of  the  President.  It 
seems  to  me  this  is  more  a  document  as  between  the  President  and 
the  Senate  than  the  treaties  themselves. 

Senator  Church.  Of  course,  we  can  make  that  consent  conditional 
or  we  can  make  it  subject  to  certain  undei-standings  which  I  think 
doubtlessly  the  President  would  then  observe. 

Senator  Case.  The  President  has  no  authority  to  ratify.  We  don't 
give  him  authority  except  in  accordance  of  what  we  do.  That  is  true 
whether  or  not  we  say  it,  so  I  don't  mind  saying  it. 

The  Chairman.  He  has  that  duty  under  the  Constitution. 

Senator  Case.  And  he  is  subject  to  that  obligation. 

Senator  Church.  I  move  the  adoption  of  the  understanding. 

Senator  JA^^:TS.  I've  already  moved  it. 

Senator  Church.  Then  I  second  your  motion. 

The  Chairman.  Is  there  any  further  discussion  ? 

[No  response.] 

The  Chairman.  If  not,  those  in  favor  of  the  motion  of  Senator 
Javits  seconded  by  Senator  Church  so  indicate  by  saying  aye. 

[A  chorus  of  ayes.] 

The  Chairman.  Any  opposition? 

[No  response.] 

The  Chairman.  The  motion  is  agTeed  to  and  the  amendment  is 
accordingly  approved. 

Senator  Clark.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator  Clark. 

Senator  Clark.  I  ask  unanimous  consent  that  a  statement  with 
regard  to  the  transfer  of  territor^^  be  included  in  the  record  at  the 
appropriate  place. 

The  Chairman.  Without  objection,  that  will  be  done. 

[The  information  referred  to  follows :] 

Statement  by  Senator  Dick  Clark,  Excerpted  From  the  Congressional  Record. 
Volume  124,  No.  8,  Dated  January  30,  1978,  Page  S729 

Mr.  President :  One  of  this  country's  outstanding  constitutional  lawyers  is  Dean 
Louis  Pollak  of  the  University  of  Pennsylvania  Law  School. 

Dean  Pollak,  who  has  also  been  dean  of  the  Yale  Law  School,  has  had  a 
varied  career  including  private  practice  and  experience  in  government;  he  has 
written  a  major  work  on  "The  Constitution  and  the  Supreme  Court."  He  has 
heen  studying  the  Panama  Canal  Treaties  and  carefully  following  the  debate 
now  taking  place  on  the  constitutional  issues  these  treaties  present.  One  of  the 
most  important  of  these  is  the  treaty  power  in  relation  to  the  transfer  of  U.S. 
property  and  territory,  a  matter  of  great  interest  to  the  Senate. 

He  has  sent  me  a  short  paper  summarizing  his  views,  which  I  believe  will 
be  highlv  informative  to  all  taking  part  in  the  consideration  of  these  treaties. 

His  conclusions  are,  first,  that  the  Supreme  Court  has  recognized  that  there 
is  a  iwwer  to  dispose  by  treaty  of  territory  belonging  to  U.S.  which  is  independent 
of  the  concurrent  Congressional  power,  and  second,  that  the  discussion  in  the 
constitutional  Convention  of  1787  confirms  the  settled  understanding  of  our 
treaty-makers  and  of  the  Supreme  Court  that  territory  belonging  to  the  U.S. 
ninv  be  ceded  by  treaty. 

Mr.  President,  I  ask  unanimous  consent  that  Dean  Pollak's  analysis  be  inserted 
in  the  Record  at  the  conclusion  of  my  remarks. 
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CAN    THE    UNITED    STATES    CEDE    TO    PANAMA,    BY    TREATY.    UNITED    STATES    RIGHTS 
IN    THE   TERRITORY   AND   INSTALLATIONS   OF   THE   CANAL   ZONE? 

On  November  4,  1977,  Senator  Allen  placed  in  the  Congressional  Record  a 
statement  by  Raoul  Berger,  former  Charles  Warren  Fellow  at  Harvard  Uni- 
versity, made  in  hearings  on  the  Panama  Canal  Treaties  held  by  the  Senate 
Subcommittee  on  Separation  of  Powers.  The  thrust  of  Mr.  Berger's  statement 
was  that  cession  to  the  Republic  of  Panama  of  such  title  as  the  United  States 
possesses  in  (1)  territory  in  the  Canal  Zone,  and  (2)  United  States  installa- 
tions in  the  Zone,  cannot  constitutionally  be  effectuated  by  treaty,  but  only  by 
statute,  for  the  reason  that  the  disposition  of  territory  and  other  property  of 
the  United  States  is  vested  by  Article  IV,  §  3(2)  of  the  Constitution  exclusively 
in  Congress.  Mr.  Berger  is  a  constitutional  lawyer  and  historian  of  great  dis- 
tinction, whose  scholarly  work  has  enriched  our  understanding  of  many  aspects 
of  the  Constitution,  and  so  it  is  appropriate  to  pay  close  attention  to  his  views 
on  major  constitutional  questions. 

Nonetheless,  careful  examination  of  the  arguments  advanced  by  Mr.  Berger 
persuades  me  that  in  this  instance  he  is  in  error.  It  is  my  submission  that  the 
proposed  treaties  with  Panama,  if  consented  to  by  the  constitutionally  required 
two-thirds  of  the  Senate  and  duly  ratified  by  the  executive  branch,  will  of  their 
own  force  accomplish  the  cession  to  Panama  of  the  territory  and  the  installa- 
tions in  question : 

A.  The  Development  of  Treaty  Practice  and  Treaty  Doctrine 

1.  Broadly  stated,  Mr.  Berger's  thesis  is  that  the  treaty  power,  which  the 
Constitution  vests  in  the  President  and  the  Senate  but  does  not  define,  cannot 
be  read  as  giving  to  the  President  and  the  Senate  powers  concurrent  with  the 
powers  specifically  delegated  to  Congress  by  Article  I,  §  8,  Article  IV,  §  3(2),  and 
other  provisions  of  the  Constitution. 

2.  The  thesis  is  not  a  new  one.  It  was  strongly  advanced  in  1795,  in  opposition 
to  the  Jay  Treaty ;  and  it  was  strongly  resisted  by  no  less  a  constitutional  au- 
thority than  John  Marshall — the  Virginia  legislator  who  was  later  to  be  a 
Congressman,  then  Secretary  of  State  and  finally  Chief  Justice.  Beveridge,  in  his 
authoritative  biography  of  Marshall,  sums  up  the  argument : 

Among  the  many  objections  to  the  treaty,  the  principal  one  .  .  .  was  that  it 
violated  the  Constitution.  The  treaty  regulated  commerce ;  the  Constitution  gave 
that  power  to  Congress,  which  included  the  House  of  Representatives ;  yet  the 
House  had  not  been  consulted.  .  .  . 

.  .  .  Marshall's  position  was  that  a  "treaty  is  as  completely  a  valid  and  obliga- 
tory contract  when  negotiated  by  the  President  and  ratified  by  him,  with  the 
assent  and  advice  of  the  Senate,  as  if  sanctioned  by  the  House  of  Representatives 
also,  under  a  constitution  requiring  such  sanction" ;  and  he  admitted  only  that 
the  powers  of  the  House  in  reference  to  a  treaty  were  limited  to  granting  or 
refusing  appropriations  to  carry  it  into  effect.^ 

3.  Marshall's  position  anticipated  the  pattern  which  has  in  fact  characterized 
the  utilization  of  the  treaty  power.  As  Secretary  of  State  (former  Congressman, 
former  Senator  and  former  Vice  President)  John  C.  Calhoun  observed  in  1844, 
"From  the  beginning  and  throughout  the  whole  existence  of  the  Federal  Govern- 
ment it  has  been  exercised  constantly  on  commerce,  navigation  and  other  dele- 
gated powers."  Q.  Wright,  The  Control  of  American  Foreign  Relations  (1922) 
344.  Moreover,  such  treaty  provisions  have  routinely  been  treated  as  self- 
executing  except  where,  as  Professor  Louis  Henkin  has  put  it  in  his  definitive 
work,  "the  treaty-makers  voluntarily  left  some  subjects  to  regulation  by  Congress 
(e.g.,  international  tariffs  and  trade).  .  .  ."  Henkin,  Foreign  Affairs  and  the 
Constitution  (1972)  149. 

Although  the  treaty-makers  have  generally  supposed  the  treaty  power  to  be 
concurrent  with  that  of  Congress  with  respect  to  commercial  regulations,  the 
disposition  of  American  territory  and  other  government  property,  and  most 
of  the  other  powers  expressly  lodged  in  Congress  by  the  Constitution  (and  have 
routinely  been  sustained  in  this  supposition),  they  have  customarily  felt  obliged 
to  seek  statutory  implementation  of  treaties  touching  the  area  of  Congressional 


III  A.  Beveridge,  The  Life  of  John  Marshall  (1916)  133-36.  For  tactical  purposes. 
Marshall  seems  also  to  have  argued  that  the  Jay  Treaty  was  so  drawn  as  to  leave  to  the 
House  of  Representatives  leeway  to  determine  whether  to  implement  the  cominorcial 
aspects  of  the  Treaty  ;  but  this  tactical  concession  respecting  the  form  of  a  particular 
treaty  was  not  at  odds  with  Marshall's  constitutional  definition  of  the  potential  scope  of 
the  treaty  power.  Ibid. 
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authority  with  rospect  to  which  Marshall  felt  action  by  the  House  of  Representa- 
tives was  constitutionally  indispensable :— namely,  "granting  .  .  .  appropria- 
tions." The  reason  for  acknowledging  an  exclusivity  in  Congress  with  repect 
to  the  appropriations  power,  but  not  with  respect  to  most  of  its  other  powers 
( the  reaiilation  of  commerce,  the  disposition  of  the  property  of  the  United  States, 
etc.)  arises  from  the  text  of  the  Constitution.  Most  legislative  powers  are 
merelv  couched  in  the  familiar  phrase,  "Congress  shall  have  power  .  ._  ."—a 
phrase  which,  syntactically,  does  not  preclude  concurrent  authority  in  the 
President  and  Senate  as  treaty-makers.  But  the  spending  power,  although 
couched  in  the  same  general  form,  is  also  subject  to  an  express  constitutional 
limitation— "No  money  shall  be  drawn  from  the  Treasury,  but  in  Consequence 
of  Appropriations  made  by  Law  .  .  ."  [Article  I,  §9(7)]— a  limitation  which 
arguably  requires  statutory  implementation  of  a  treaty  commitment  to  make 
expenditures." 

4.  The  thesis  which  John  Marshall  steadfastly  resisted  in  1795  was  adopted  by 
Marshall's  great  rival,  Thomas  Jefferson,  in  his  Manual  of  Parliamentary  Prac- 
tice. Jefferson— who  as  Secretary  of  State,  Vice  President  and  President  "was  no 
friend  of  the  Treaty  Power,"  [Henkin,  supra  at  142] — set  forth  four  propositions, 
the  second  and  foiirtli  of  \a  liich  were  as  follows  :  "2.  By  the  general  power  to 
make  treaties,  the  Constitution  must  have  intended  to  comprehend  only  those 
subjects  which  are  usually  regulated  by  treaty,  and  can  not  be  otherwise  regu- 
lated. ...  4.  And  also  to  except  those  subjects  of  legislation  in  which  it  gave  a 
participation  to  the  House  of  Representatives."  Ibid.  Marshall  was  not  the  only 
(•ne  of  Jefferson's  great  contemporaries  who  was  unpersuaded  by  Jefferson's  nar- 
row view  of  the  treaty  ijower.  Justice  Story  noted  that  "The  power  'to  make 
treaties'  is  by  the  Constitution  general ;  and  of  course  it  embraces  all  sorts  of 
treaties,  for  peace  or  war ;  for  commerce  or  territory ;  for  alliance  or  suc- 
cours:  for  indemnity  for  injuries  or  payments  of  debts:  for  the  recognition 
and  enforcement  of  principles  of  public  law ;  and  for  any  other  purposes,  which 
the  policy  or  interests  of  independent  sovereigns  may  dictate  in  their  inter- 
course with  each  other."  Ill  J.  Story,  Commentaries  on  the  Constitution  of  the 
United  States  (1833)  355.  Story  acknowledged  that  the  treaty  power  was  not 
unlimited ;  "A  treaty  to  change  the  organization  of  the  government,  or  annihilate 
its  .sovereignty,  to  overturn  its  republican  form,  or  to  deprive  it  of  its  constitii- 
tional  ix>wers.  would  be  void ;  because  it  would  destroy,  what  it  was  designed 
merely  to  fulfil,  the  will  of  the  iieople. 

Whether  there  are  any  other  restrictions,  necessarily  gro-uing  out  of  the 
structure  of  the  government,  will  renmin  to  be  considered,  whenever  the  exigency 
shall  arise."  Id.  at  356.  And  then,  in  a  footnote,  Story  dispatched  Jefferson's 
constitutional  doubtings:  "Mr.  Jefferson  seems  at  one  time  to  have  thought  that 
the  Constitution  only  meant  to  authorize  the  president  and  senate  to  carry  into 
effect,  by  way  of  treaty,  any  power  they  might  constitutionally  exercise.  At  the 
.same  time,  he  admits,  that  he  was  .sensible  of  the  w-eak  points  of  this  position.  4 
Jefferson's  Corresp.  49S.  What  are  such  powers  given  to  Ihe  president  and  senate'? 
Could  they  make  appointments  by  treaty  ?"  ^ 

5.  Marshall  and  Story  were  early  expositors  of  what — Jefferson  and  a  few 
others  apart — has  always  been  the  orthodox  view  that  tlie  President  and  the 
Senate,  in  making  treaties,  can  regulate  almost  every  subject  matter  also  en- 
trusted to  tJie  legislative  authority  of  Congress.  But  it  fell  to  Calhoun^speaking 
as  a  Congre-s^man,  a  quarter-century  before  he  became  Secretary  of  State — to 
explain,  with  more  precision  than  either  of  the  great  Justices  achieved,  the  scope 
of  the  treaty  power  and  the  constraints  which  other  parts  of  the  Constitution 
impose  upon  its  exercise  [29  Annals  of  Congress  530-31  (Jan.  9,  1816)  ]  : 

The  grant  of  the  power  to  make  treaties  is  couched  in  the  most  general  terms. 
The  words  of  the  Constitution  are  that  the  President  shall  liavo  power,  by  and 
with  the  advice  and  consent  of  the  Senate,  to  make  treaties,  provided  two-thirds 
of  the  Senate  concur.  In  a  subsequent  part  of  the  Constitution,  treaties  are  de- 


-  I  say  "arguably"  because  no  such  restraint  on  the  treaty  power  was  intimated  by  the 
Supreme  Court  in  Its  classic  exposition  of  the  scope  of  the  power  in  Ocofroif  v.  Riggn, 
1:1.3  U.S.  258,  267  (1890),  quoted  in  the  text  infra,  at  note  6.  Textual  analysis  akin  to 
that  dealing  witli  tlie  appropriations  power  provides  an  arguable  basis  for  concluding 
that  treaties  cannot,  without  statutory  implementation,  levy  taxes,  since  the  Constitution 
specifies  that  "all  Bills  for  raising  Revenue  shall  originate  in  the  House  of  Representatives." 
.\rticle  I.  §  7(1).  Congress'  power  to  declare  war  may  also  be  another  power  not  shared 
liy  the  treatymakers.  See  the  quotation  from  Calhoun  in  the  text,  infra  at  n.  3. 

^  Ibid,  at  n.  2  (emphasis  in  original).  That  Story  and  Marshall  were  well  aware  that 
the  treaty  power  includes  authority  to  cede  American  territory  is  evident  from  the  exchange 
of  letters  between  Governor  Edward  Everett  and  Story  set  forth   in   Appendix  A,  infra. 
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dared  to  be  the  snpreme  law  of  the  land.  "Whatever  limits  are  imposed  in  those 
general  terms  ought  to  ho  the  results  of  the  construction  of  the  instrument.  There 
appeared  to  him  but  two  restrictions  on  its  exercise ;  the  one  derived  from  the 
nature  of  our  Government,  and  the  other  from  that  of  the  power  itself.  Most  cer- 
tainly all  grants  of  power  under  the  Constitution  must  be  controlled  by  that 
instnunent;  for,  having  their  existence  from  it,  they  must  of  necessity  assume 
that  form  which  the  Constitution  has  imposetl.  This  is  acknowledged  to  be  true 
of  the  legislative  power,  and  it  i.s  doubtless  equally  so  of  the  power  to  make 
treaties.  The  limits  of  the  former  are  exactly  marked ;  it  was  necessary  to  pre- 
vent collision  with  similar  co-existing  State  powers.  This  country  is  divided  into 
many  distinct  sovereignties.  Exact  enumeration  here  is  necessary  to  prevent  the 
most  dangerous  consequences.  The  enumeraton  of  legislative  powers  in  the  Con- 
stitution has  relation  then,  not  to  the  treaty-i)ower,  but  to  the  ix)wers  of  the 
State.  In  our  relation  to  the  rest  of  the  world  the  case  is  reversed.  Here  the  States 
disappear.  Di\ided  within,  we  present  the  exterior  of  undivided  sovereignty.  The 
wisdom  of  the  Constitution  appears  conspicuous.  When  enumeration  was  needed, 
there  we  find  the  powers  enumerated  and  exactly  defined ;  when  not,  we  do  not 
find  what  would  be  vain  and  pernicious.  Whatever,  then,  concerns  our  foreign 
relations ;  whatever  requires  the  consent  of  another  nation,  belongs  to  the  ti'eaty 
power;  can  only  be  regulated  by  it;  and  it  is  competent  to  regulate  all  such  sub- 
jects ;  provided,  and  here  are  its  tnie  limits,  such  regulations  are  not  inconsistent 
with  the  Constitution.  If  so  they  are  void.  No  treaty  can  alter  the  fabric  of  our 
Government,  nor  can  it  do  that  which  the  Constitution  has  expressly  forbad  to  be 
done ;  nor  can  it  do  that  differently  -which  is  directed  to  be  done  in  a  given  mode, 
and  all  other  modes  prohibited.  For  instance,  the  Constitution  of  the  United 
States  says,  no  money  "shall  be  drawn  out  of  the  Treasury  but  by  an  appropria- 
tion made  by  law."  Of  course  no  subsidy  can  be  granted  without  an  act  of  law  and 
a  treaty  of  alliance  could  not  involve  the  country  in  war  without  the  consent  of 
this  House.  .  .  . 

6.  As  Professor  Ilenkin  recently  observed,  Jefferson's  conception  of  the  treaty 
power  "would  outlaw  treaties  on  matters  as  to  which  Congress  could  legislate 
domestically"  and  thus  "would  virtually  wii^e  out  the  Treaty  Power."  flenJciii, 
supra  at  149.  But  Jefferson's  conception,  as  Professor  Quincy  Wright  stated  over 
half  a  century  ago,  was  "both  erroneous  and  incomplete."  Wight,  supra  at  123.  It 
is  a  conception  which,  as  Professor  Henkin  has  noted,  "[e]veu  in  Jefferson's 
day  .  .  .  was  hardly  accepted  by  all ;  it  has  now  been  long  dead.  Treaties  have 
dealt  with  many  matters  that  were  also  subject  to  legislation.  .  .  .  The  House  of 
Representatives  has  frequently  bristled,  but  its  exclusion  from  the  treaty  process 
was  the  clear  constitutional  plan.  .  .  ."  Henkin,  supra  at  149.  In  short,  Calhoun 
has  won  the  day. 

7.  Among  the  many  legislative  powers  which  can  also  be  exercised  by  treaty 
is  the  particular  power  which  Mr.  Berger  would  deny  to  the  treaty-makers — the 
power  to  dispose  of  American  territory  and  other  property.  The  matter  was 
clearly  put  over  sixty  years  ago  by  Dr.  Samuel  Crandall  in  his  illuminating  com- 
liarative  study  of  the  treaty  power : 

In  respect  of  territory  not  within  the  boundaries  of  a  State,  the  central  govern- 
ment exercises,  subject  to  the  express  prohibitions  of  the  Constitution  applicable 
thereto,  all  the  powers  of  government  enjoyed  by  both  the  central  and  State 
governments  over  territory  within  the  limits  of  a  State.  xVccordingly,  the  power 
to  cede  such  territory,  if  it  exists  as  a  power  of  government,  resides  in  the  organs 
of  the  central  government.  That  the  consent  of  the  inhabitants  of  the  territory 
to  be  ceded  is  essential  to  give  validity  to  the  tran.sfer  cannot  be  maintained.  The 
power  to  cede  outlying  territory  is  no  less  essential  to  the  full  exercise  of  the 
treaty-making  iK)wer  of  the  United  States,  which  "extends  to  all  the  proper  sub- 
jects of  negotiation  between  our  government  and  the  governments  of  other  na- 
tions," than  is  the  power  to  acquire.  Various  treaties  have  been  concluded  by 
which  the  United  Statas  has  relinquished  extraterritorial  rights  theretofore  en- 
joyed in  other  countries.* 

B.  Judicial  Recognition  that  there  is  a  Treaty  Power  to  Dispose  of  American 
Territory  Which  is  Independent  of  the  Concurrent  Congressional  Power 

1.  Dr.  Crandall,  as  Sir.  Berger  has  observed,  is  "a  respected  commentator." 
Text  of  Berger  Statement,  at  note  42.  But  the  decisive  question  is  whether  Dr. 
Crandall's  view  of  the  treaty  power — incompatible  with  Jefferson's,  but  consonant 


*  S.  Crandall,  Treaties,  Their  Making  and  Enforcement   (2nd  ed.,  1916)    226-227.  For 
concrete  examples,  see  id.  at  227-28. 
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with  that  of  ilarshall,  Story,  and  Calhoun  (and  Professors  Wright  and  Hen- 
kin) — is  in  accord  with  the  views  expressed  \>y  the  Supreme  Court.  The  answer 
is  in  tlie  affirmative. 

2.  "It  is  settled,"  .said  tlie  unanimous  Court  in  Jones  v.  Mcehan,  175  U.S.  1, 
IG  (1899).  "tliat  a  good  title  to  parts  of  the  lands  of  an  Indian  tribe  may  be 
granted  to  individuals  by  a  treaty  between  the  United  States  and  the  tribe, 
without  any  act  of  Congress,  or  any  patent  from  the  Executive  authority  of  the 
I'nited  States.''  This  proixtsition,  validating  the  ijower  to  alienate  American  ter- 
ritory by  treaty,  was  central  to  the  disposition  of  Joiws  v.  Mvehan.  The  principal 
issue  before  the  Court  was  whether  the  Treaty  with  the  Chippewas  of  1SC3 
conveyed  full  title  to  Chief  Moose  Dung  of  "six  hundred  and  forty  acres  near 
the  mouth  of  Thief  River."'  The  Court's  holding  was  that : 

The  title  to  the  strip  of  land  in  controversy  having  been  granted  by  the  United 
States  to  the  elder  chief  Moose  Dung  by  the  treaty  itself,  and  having  descended, 
ui)on  his  death,  by  the  laws,  customs  and  usages  of  the  tribe,  to  his  eldest  son  and 
successor  as  chief.  Moose  l>ung  the  younger,  passed  by  the  lease  executed  by  the 
latter  in  1891  to  the  plaintiffs  for  the  term  of  that  lease;  and  their  rights  iinder 
that  lease  could  not  be  divested  by  any  subsecpient  action  of  the  lessor,  or  of 
Congress,  or  (jf  the  Executive  Departments.  The  construction  of  treaties  is  the 
peculiar  province  of  the  .iudiciary ;  and  except  in  cases  purely  political.  Con- 
gress has  no  constitutional  power  to  settle  the  rights  under  a  treaty,  or  to  affect 
titles  already  granted  by  the  treaty  itself.' 

3.  The  Court's  holding  in  Johch  v.  Meehaii  is  con.sistent  not  only  with  its 
earlier  pronouncement  in  Hold ev.  v.  Joy.  ,S4  U.S.  211.  247  (1872)  ("On  the  con- 
trary, there  are  many  authorities  where  it  is  held  that  a  treaty  may  convey  to  a 
grantee  a  good  title  to  such  lands  [lands  which  belonged  to  the  United  States] 
without  any  act  of  Congress  conferring  it,  and  that  Congi'ess  has  no  constitutional 
power  to  settle  or  interfere  with  rights  under  treaties,  except  in  cases  purely 
political"),  but  with  its  classic  formulation  of  the  .scope  of  the  treaty  power  in 
(Icofroii  v.  Ric/gx: 

The  treaty  power,  as  expressed  in  tlie  Constitution,  is  in  terms  unlimited  ex- 
cept liy  those  restraints  whicls  are  found  in  that  instrument  against  the  action 
of  the  government  or  of  its  departments,  and  those  arising  from  the  nature  of 
the  government  and  that  of  the  States.  It  would  not  be  contended  that  it  extends 
so  far  as  to  authorize  what  the  Constitution  forbids,  or  a  change  in  the  character 
of  the  government  or  in  that  of  one  of  the  States,  or  a  cession  of  any  portion 
of  the  territ(n-v  of  the  latter,  without  its  consent.  Fort  Lcarcnicorth  Railroad 
Co.  v.  Loive.  114  U.S.  525,  541.  But  with  these  exceptions,  it  is  not  perceived  that 
there  is  any  limit  to  the  questions  which  can  be  adjusted  touching  any  matter 
which  is  properlv  the  subject  of  negotiation  with  a  foreign  country." 

4.  Whether,  as  the  Court  said,  the  Constitution  precludes  treaty  cession  of 
territorv  within  a  state  without  the  state's  consent,  may  be  debatable,  for  the 
Constitution  does  not  in  terms  so  confine  the  treaty  power  (or  the  concurrent 
legislative  power  to  dispose  of  federal  territory).  Nonetheless  the  dictum  is  one 
which  conforms  at  least  in  spirit  to  the  Constitution's  insistence  that  new  states 
not  be  created  out  of  the  territory  of  existing  states  without  the  consent  of  the 
state  or  states  affected.  Article  T,  §3(1).  And  considerations  of  prudence  would 
seem  to  support  such  a  constraint  on  the  exercise  of  the  treaty  power.  (See  the 
Courts  discussion,  in  Fort  Leavcnioorih  Railroad  Co.  v.  Lowe  [cited  in  Geofroy 
v  Riyns],  of  the  procedures  followed  in  fashioning  the  Webster-Ashburton  Treaty 
[the"Wa.shinston  Treaty  of  1S42].  settling  the  long-vexed  questions  surrounding 
the  United  States-Canadian  boundary:  .Justice  Field  noted  that  "it  was  deemed 
necessary  on  the  part  of  our  government  to  secure  the  cooperation  and  concur- 
rence of  Maine,  so  far  as  such  settlement  might  involve  a  cession  of  her  sov- 


5  Air  Berber  discusses  Jones  v.  Meehan  in  the  light  of  an  opinion  rendered  by  Attorney 
General  Tanev  before  he  became  Chief  Justice:  the  Taney  opinion  dealing  with  an  earlier 
transaction,  T^-as  discussed  by  the  Court  and  rejected  as  °«t  control  in-  See  1 .4  US  at 
1-1-lS  See  also  Percheman  v.  United  States,  32  L.S.  (<  Pet.)  511  (183.^).  in  ^^  mc li 
\firshill  held  that  the  Treaty  with  Spain  of  1819  had  of  its  own  force  confirmed  the 
ties  of  pre  treaty  ownereof^  Florida  land  ceded  to  the  United  States  by  the  Treaty; 
I'rrchenml  held  that  the  interpretation  of  the  1819  Treaty  approved  in  Foster  v.J^ei  «a«, 
27  U.S.   (2  Pet.)   253   (1829)    (a  case  relied  on  by  Mr.  Berger   [Addendum  to  Statement, 

'^a^lS.S  U^^^258f"e7'(1890).  Geofroy  v.  Riggs  is  a  particularly  strong  illustration  of  the 
capiicity   of'  treaties   to    regulate   matters   delegated    to    Congress :    That    case    applml    a 
treaty  to  rights  of  inheritance  in  the  District  of  Columbia,  notwithstanding  that  Article  I. 
S  R(l'7)  confers  on  Congress  the  power  of  "exclusive  legislation  in  all  cases  whatsoever 
relating  to  the  District. 
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ereigntv  and  jurisdk-tiou  as  well  as  title  to  territory  claimed  by  her,  and  of 
M-i2achusetts  so  far  as  it  might  involve  a  cession  of  title  to  lands  held  by  her  ) . 

In  any  ev"n  ,  it  is  plain  thJt  no  consent,  whether  of  the  inhabitants  or  of  Con- 
gress, is  necessary  where,  as  in  the  proposed  Panama  treaties,  the  land  to  be 
ceded  by  treaty  is  not  located  in  a  state.* 

C  The  Disciission  in  the  Constitutional  Convention  Confirms  the  Settled  Under- 
standing  of  our  Treaty-Makers  and  of  the  Supreme  Court  that  American 
Territory  May  be  Ceded  by  Treaty  ■,  •  ■, 

1  The  dSssion  of  the  treaty  power  in  the  Constitutional  Convention  plainly 
disclosS  thVawareness  of  the  f ramers  that  treaties  might  frequently  be  a  mech- 
aSsmSrtSe  cession  of  territory.  Indeed,  as  Mr.  Berger's  Addendum  «haws  t^is 
awareness  manifested  itself  more  than  once  in  proposals  to  surround  the  tieaty- 
imkixtg  proces.s  with  special  safeguards  when  it  involved  the  cession  of  territory. 
^  One  such  pmposal  would  have  stipulated  "that  no  Treaty  shaU  be  made 
without  the  concurrence  of  the  House  of  Representatives,  by  which  gie  territorial 
boundaries  of  the  United  States  may  be  contracted.  "   IV  Farrand    The 

Records  of  the  Federal  Convention  of  1787  (1937  ed.)  58.  This  proposal,  ad- 
vanced on  September  7,  1787— very  late  in  the  Convention's  deliberations— "was 
then  debated,  but  the  motion  does  not  appear  to  have  been  made." 

3  The  lapsed  motion  of  September  7  evidently  reflected  concern  at  the  great 
power  proposed  to  be  lodged  in  two-thirds  of  the  Senate.  But  there  were  counter- 
concerns— some  members  of  the  Convention  were  troubled  at  pernutting  one- 
third-plus-one  of  the  Senate  to  block  treaty  ratification.  Thus,  on  September  8, 
Rufus  King  "moved  to  strike  out  the  'exception  of  Treaties  of  peace'  from  the 
general  clause  requiring  two-thirds  of  the  Senate  for  making  Treaties,"  and 
James  Wilson  then  urged  that  "the  requisition  of  two-thirds"  ...  be  struck  out 
altogether."  And  at  this  point,  "A  reconsideration  of  the  whole  clause  was 
agreed  to."  II  Farrand  547-48. 

4.  In  the  course  of  the  ensuing  debate,  Roger  Sherman  stated  that  he  "was 
agst  leaving  the  rights,  established  by  the  Treaty  of  Peace,  to  the  Senate,  & 
moved  to  annex  a  'proviso  [sic]  that  no  such  rights  .should  be  ceded  without  the 
sanction  of  the  Legislature."  According  to  Madison's  notes,  "Mr  Govr.  Morris 
seconded  the  idea  of  Mr.  Sherman."  Nonetheless,  the  proposal  of  September  8,  like 
the  proposal  of  September  7,  does  not  appear  to  have  ever  been  put  to  a  vote. 

5.  Mr.  Berger,  in  his  Addendum,  mentions  the  September  7  proposal  and 
speculates  on  the  inference  to  be  drawn  from  the  failure  of  the  Convention  to 
pursue  the  matter : 

Why  was  the  motion  not  made  after  debate?  Presumably,  the  matter  was 
posponed  for  consideration  [when  Article  IV,]  Section  3(2)  would  come  up  for 
discussion.  During  this  subsequent  discussion  of  "The  Legislature  sihall  have 
power  to  dispose  of  .  .  .  the  territory  .  .  .",  it  is  singular  that  no  mention  was 
made  of  an  exception  for  disposition  under  the  treaty  power.  II  Farrand  466. 
Non-mention  is  the  more  remarkable  because  such  an  exception  would  carve  out 

f  114  U.S.  525,  541  (1885).  See  also  the  following  in  The  Wrltinqs  and  Sipeeches  of  Daniel 
Wehster  (1903)  :  vol.  IX  at  78  et  seq.,  vol.  XI  at  270  et  seq.,  and  vol.  XII  at  21  et  seq.  Set 
forth  helow,  in  Appendix  A  of  this  memorandum,  is  an  exchange  of  letters  between  Story 
and  Massachusetts  Governor  Edward  Everett  which  evidences  Story's  and  Marshall's 
shared  recogrnition  of  the  capacity  of  a  treaty  to  effectuate  a  cession  of  territory.  (For 
havlns?  drawn  my  attention  to  the  Everett-Story  exchanpre,  I  am  particularly  indebted  to 
Professor  Stefan  A.  Riesenfeld,  currently  Counsellor  to  the  Legal  Adviser  of  the  Depart- 
ment of  State). 

8  With  all  respect,  I  submit  that  the  two  Supreme  Court  cases  relied  on  by  Mr.  Berger 
to  support  the  asserted  exclusivity  of  legislative  (as  opposed  to  treaty)  power  to  dispose 
of  American  territory,  in  no  way  undercut  the  doctrines  so  plainly  announced  in  Ilnlden  v. 
Joy,  Jones  v.  Meehan,  and  Oeofrojf  v.  Riggs.  (1)  The  Court's  opinion  in  f^iovx  Tribe  v. 
United  States,  316  U.S.  317  (1942),  does  refer,  at  pp.  324  and  326,  to  the  "exclusive" 
Congressional  power  to  dispose  of  United  States  territory,  but  the  question  which  the 
Court  there  answered  in  the  negative  was  whether  the  President,  acting  solely  on  his  own 
authority,  could  "convey  to  the  Tribe  the  same  kind  of  interest  in  the  lands  "affected  as  it 
had  acquired  in  the  lands  covered  by  the  Fort  Laramie  Treaty.  .  .  ."  (id.  at  324)  (empha- 
sis added).  Thus,  Siotix  Tribe  v.  United  States  properly  held  presidential  power  over  Fed- 
eral lands  to  be  subordinate  to  Congressional  power,  and  did  so  against  an  historical  back- 
ground clearly  illustrating  that  treaties  are  as  effective  as  statutes  to  transfer  title  to 
federal  lands.  (2)  Wisconsin  Central  R.R.  Co.  v.  Price  County,  133  U.S.  496  (1890),  also 
felled  on  by  Mr.  Berger,  holds  state  authority  over  federal  lands  to  be  subordinate  to 
Congressional  authority  :  when  one  bears  in  mind  that  the  opinion  was  published  in  the 
same  volume  of  the  United  States  Reports  as  Geofroy  v.  Riggs,  and  indeed  was  written  bv 
the  same  .Tustlce  (.Tustiee  Field),  it  is  quite  clear  that  the  Court's  insistence  on  the  para- 
mountcy  of  Congressional  power  was  directed  solely  at  the  rival  power  before  the  Court — 
.state  power — and  not  at  the  concurrent  treaty  power,  which  is,  like  Congressional  power, 
part  of  "the  Supreme  Law  of  the  Land."  Article  VI  §  2. 
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an  area  of  undefined  magnitude  from  the  power  conferred,  a  matter  wliicli  would 
affront  the  democratically  minded  who  placed  their  faith  in  the  House.  It  seems 
more  reasonable  to  infer  from  the  history  that  Article  IV,  Section  3(2)  was 
designed  to  set  at  rest  the  fears  that  teiTitory  might  be  ceded  without  the  con- 
currence of  the  House. 

().  Mr.  Berger's  inference  might  be  thought  to  have  some  modest  plausibility 
if  the  discussion  of  Article  IV,  §  3(2),  to  which  Mr.  Berger  refers  (the  discussion 
summarized  at  II  Farrand  466),  had  in  fact  been  "subsequent"  to  the  discussion 
of  the  treaty  power.  But  it  was  not.  The  discussion  of  Article  IV  §  3(2)  referred 
to  by  Mr.  Berger  took  place  on  August  30,  a  little  over  a  week  prior  to  the  debate 
on  the  treaty  power  adverted  to  above. 

CONCLUSION 

As  noted  earlier  in  this  memorandum,  the  thesis  put  forward  by  Mr.  Berger 
is  essentially  the  narrow  Jeffersonian  conception  of  the  treaty  power  which 
would  "outlaw  treaties  on  matters  as  to  which  Congress  could  legislate  domesti- 
cally"— a  conception  which  "has  now  been  long  dead."  Henkins,  supra,  at  149.  In 
a  sense,  then,  it  seems  anomalous  to  be  reexamining  this  ground  in  1978.  And  the 
anomaly  is  only  underscored  by  the  fact  that  in  our  own  time,  the  major  con- 
stitutional debate  about  the  scope  of  the  treaty  power  has  been  of  a  wholly 
different  nature :  Oan  the  treaty-makers,  through  the  exercise  of  their  authority 
to  act  on  all  matters  of  international  concern,  empower  Congress  to  enact  legis- 
lation going  beyond  its  specifically  enumerated  grants  of  power?  Yes,  the  Supreme 
Court  held,  in  Misftonri  v.  Holland.^  Is  the  treaty  power  then  wholly  unrestrained, 
provided  it  is  exercised  in  an  area  of  international  concern?  No,  the  Supreme 
Court  announced,  in  Rcid  v.  Covert : '°  the  treaty-makers,  like  all  other  depart- 
ments of  government,  are  restrained  by  those  prohibitions— most  notably,  those 
embodied  in  the  Bill  of  Rights— to  which  all  actions  taken  under  the  authority  of 
the  United  States  must  conform.  In  sum,  since  1020,  when  Missouri  v.  Holland 
was  decided,  the  active  questions  as  to  the  scope  of  the  treaty  power  have  grown 
out  of  the  perception  that  the  treaty  power  is.  at  least  in  theory,  broader  than 
the  power  of  Congress  to  enact  domestic  legislation. 

Those  questions  are  no  longer  as  significant  as  they  once  were— in  part  because 
of  the  limitations  on  tlie  treaty  power  announced  in  Reid  v.  Covert  and  in  pirt 
because  the  domestic  legislative  authority  of  Congress  is  now  acknowledged'  to 
be  far  broader  than  was  perceived  half  a  century  ago.  In  any  event  the  nroVLi 
tion  that  the  treaty  power  is  infinitely  narrower  than  the  Congressional  power^ 
the  clear  implication  of  the  Jeffersonian  conception  which  Mr.Terger  ha^now 
revived— IS  a  constitutional  anachronism.^  ^e^ger  nas  now 

.J^J^^'F'''''^!^  treaties  with  Panama  are  approved  by  a  two-thirds  vote  nf 
u.lt^'i^l\ ^""^  ^"/-^ ^^*'^^'  '^"^  ^^"'  ^^  °^^  .ludgment.  of  theiTown  fordeff^! 
the  a.nal  Zon""       "^""'"^  "'  ^"'"'""  ^"^  '^  ^^^  ^^^  ^^^  installatfof  ^f 

.  Louis  H.  POLLAK  ^, 

Appendix  A 

T  ^^^J^i^P  0^  Letters   Between   Governor   Edward   Everett   anrl    Afv     t,  -,- 
Joseph  Story,  Taken  From  II,  W    W   Storv    T IfP  nLi  rJiiJ   ^"^1    -^fi-    Justice 
[1851],  pp,  286-89:  ^'      '     "  "^  Letters  of  Joseph  Story^ 

Hon.  Joseph  StoPvY.  t. 

Boston,  April  14, 1838. 

fo^m^offloial  signatuL  OneVf  "bem  ff m  Ve 'foH^ 'S|  ISsI'""^"""'  *"  ■"" 

9  2.52  U.S.  416  (1920). 
"354  U.S.  1  (1957). 

r.;;^^"'in''/irf  S„S;^^'o?Vitfn°^'^.  ?n^d  Ta?er^ir.^Z'  n"'t  ^^""^^  authorit.v-concern^ 
of  the  treaty  power.  Treaties  are  mnTle  hv  tho  I^^I^",  ^Z^  advance  analysis  of  the  scope 
two-thirds  of  the  Senat^hardl^a  reefp^for  unrfst^^^^^  subject  to   the  consent^! 

such  concerns  are  pertinent  when  I  Sdent  proposed  to  l^^^'''•""^^'^-"■*I^  '^'"g^ably, 
tives  on  his  own  account  by  executive  acreemJ^twffh  1  A^  ?  °''^-'°'"  international  initia- 
Gen.  484  (1941).  Thev  are  not  nertinenf  f^-w  i  A  ^  foreign  power.  Cf.  39  Op.  Attv. 
nent— when  a  President  acting  fn  niet^cn'u^ns^nnf."'^'^  may  properly  be  termed  mpertil 
the  Constitution,  has  asked  ?he  Semite  "ofulfinth^'nL^nl^  i"-^''  Procedures  specified  in 
^'-n:^n"H'lV"^?T^.°°^t"""«n  expressly  cont^^^^^^  partnership  role  In  the  making  of 

ProfSro"l^'u*rnSSSn?Sorfln'd"'Li^"  '^^°°^  =  ^^^-*  ^^-  «--«eld  University 
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'•Resolved,  That  no  power  delegated  by  the  Constitution  to  the  government 
of  the  United  States  authorizes  them  to  cede  to  a  foreign  nation  any  territory 
lying  within  the  limits  of  either  of  the  States  in  the  Union." 

I  beg  leave  to  ask  your  opinion  (to  be  given  contidentially  or  otherwise  as  you 
may  deem  proper,)  whether  you  consider  the  principle  asserted  in  this  resolve, 
as  a  well-settled  doctrine  of  Constitutional  Law.  I  have  carefully  read  what  is 
said  of  the  treaty-making  power  in  your  Commentaries,  Volume  iii,  p.  354,  et  seq. 
At  the  close  of  §  1502,  you  name  certain  restrictions  on  the  treaty-making  power, 
which  must  be  assumed ;  but  that  of  ceding  a  part  of  a  State  is  not  one  of  them. 
You  add,  however,  the  remark.  "Whether  there  are  any  other  restrictions  neces- 
sarily growing  out  of  the  structure  of  the  government  will  remain  to  be  considered 
whenever  the  exigency  shall  arise." 

The  restriction  in  question  (if  it  exists)  must  be  one  of  this  character,  and  I 
should  prefer  to  follow  your  wise  counsel,  and  let  it  remain  to  l>e  considered, 
when  the  exigency  arises.  The  present  controver.sy  does  not  api>ear  to  me  to  create 
such  an  exigency,  for  it  is  a  question  not  of  ceding  an  admitted  portion  of  the 
territory  of  Maine,  but  of  ascertaining  the  boundary  between  the  British  territory 
and  ours.  The  resolve  of  the  legislature,  however,  raises  the  abstract  question, 
and  I  wish  your  advice,  whether  I  can  safely  affirm  it. 

I  am.  dear  sir,  with  the  highest  re.spect.  And  Sincere  attachment, 
Faithfully  yours, 

Edwaed  Evekett. 

I  would  observe,  that  it  is  my  present  inclination,  if  I  do  not  sign  the  Resolves, 
to  let  them  pass  siih  sUentio,  as  they  are  only  expressions  of  the  opinions  of  the 
legislature. 

I  always  look  with  alarm  and  regret  \\\>o\\  all  attempts  of  our  legislatures  to 
settle  constitutional  qttestions  in  the  heat  of  controversy,  and  imder  tlie  im- 
pulses of  party.  Nor  do  I  think  that  Massachusetts  ought  to  commit  herself 
upon  any  doctrine  of  this  sort,  at  this  time.  I  doubt  its  soundne.ss :  but  I  do  not 
at  all  doubt  its  inexpediency.  The  time  may  arrive  when  our  very  existence  and 
salvation  as  a  nation,  may  depend  upon  the  exercise  of  this  very  power.  If  the 
national  government  does  not  possess  it,  it  is  to  all  intents  and  purposes  an 
extinguished  right  of  sovereignty,  for  the  States  do  not  po.ssess  or  retain  it. 

I  see  no  objection  to  your  leaving  the  resolve  to  its  constitutional  opei-ation, 
■'<uh  sileniio,  if  yoti  think  it  best  not  to  return  it  to  the  legislature  with  objections. 
I  think  the  doubt  of  a  constitutional  point  furnishes  of  itself  a  sufficient  ground 
for  rejecting  a  resolve  embodying  a  positive  declaration  of  it,  unless  there  lie 
an  absolute  necessity  for  some  declaration  on  the  suliject. 

What  I  have  written  I  must  ask  you  to  consider  as  confidential,  though  I  do 
not  mean  by  this  to  say  that  I  should  object  to  its  being  seen  by  any  of  our 
confidential  friends,  such  as  Mr.  Webster,  if  you  should  wish  to  consult  him. 

Believe  me.  with  the  highest  respect. 
Truly  yours. 

Joseph  Story. 


His  Excellency  Edward  Everett, 

Camhridge,  April  17, 1838. 
My  Dear  Sir:  In  reply  to  your  favor  of  the  14th  inst.  which  I  received  by  yester- 
day's mail.  I  beg  to  say,  that  I  consider  the  Resolve  referred  to  as  very  objection- 
able as  a  matter  of  Constitutional  Law.  I  cannot  admit  to  to  be  univer.sally  true, 
tliat  the  Constitution  of  the  United  States  does  not  authorize  the  government  of 
the  T'nited  States  "to  cede  to  a  foreign  nation  any  territory  within  the  limits  of 
'the  States  of  the  Union."  If  the  proposition  is  true,  then  in  case  of  a  war,  it 
would  be  incompetent  for  the  government  by  a  treaty  to  cede  any  territory  con- 
ffiuered  during  the  war,  and  which  might  be  indispensable  to  purchase  peace.  So  a 
(cession  could  not  be  made,  even  with  the  assent  of  the  State  within  which  the 
territory  was  situated :  for  neither  the  State  nor  the  United  States  could  alone 
cede  it,  and  then  both  could  not.  Yet  the  ces.sion  might  be  of  a  nature  calculated 
for  the  safety  of  both  nations,  and  might  be  an  equivalent  for  a  like  cession  on  the 
other  side. 

I  remember  to  have  had  some  conversation  with  Mr.  Chief  .Justice  Marshall, 
some  years  ago,  when  the  subject  was  under  discussion,  with  reference  to  the 
contested  boundary  in  Maine.  He  was  unequivocally  of  opinion,  that  the  treaty- 
making  power  did  extend  to  cases  of  cession  of  territory,  though  he  would  n(»t 
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nnclertake  to  say  that  it  could  extend  to  all  cases ;  yet  lie  did  not  doubt  it  must 
be  construed  to  extend  to  some. 

It  appears  to  me  that  our  legislature  have  very  unnecessarily,  and  (as  I  think 
also)  against  our  true  public  policy  with  reference  to  the  contested  boundary  of 
Maine,  stated  this  proposition.  It  may  embarrass  the  government  in  its  negotia- 
tions ;  and  it  is  wholly  gratuitous — since,  in  a  case  of  contested  boundary,  there  is 
no  pretence  to  say  that  an  ascertainment  of  the  true  boundary  involves  the 
question  of  cession. 

Senator  Javits.  Mr.  Chairman,  if  we  are  through  with  all  of  our 
business,  I  would  like  to  go  back  to  what  we  did  on  article  IV. 

Senator  Stone.  Mr.  Chairman,  before  that  happens,  I  have  two  bits 
of  business  on  which  I  want  to  comment. 

The  Chairman.  All  right,  Senator  Stone. 

HUMAN  RIGHTS 

Senator  Stone.  Mr.  Chairman,  Friday  I  offered  an  amendment  and 
an  understanding,  one  relating  to  human  rights  and  the  other  relating 
to  the  part  of  the  treaties  that  requires  the  United  States  to  turn  over 
liie  propert}'  in  the  year  2000  free  and  clear  of  debts  and  liens. 

With  regard  to  the  human  rights  situation,  I  will  not  offer  that 
understanding  in  the  committee,  at  the  committee  level.  There  are  fast 
movins  events.  The  most  lecent  Senate  delegation  to  \'isit  Panama 
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acliieved  ncAV  conunitments  from  General  Torrijos,  one  of  which  is  in 
regard  to  his  own  noncandicacy  and  to  turning  over  military  rule  to 
civilian  rule  fairly  promptly. 

But,  I  would  reserve  the  right,  if  the  implementation  of  all  of  these 
new  commitments,  does  not  seem  to  materialize.  We  will  be  on  the  floor 
for  some  weeks  with  time  to  watch  the  implementation  of  these  very 
affirmative  promises  by  the  head  of  Government  in  Panama. 

rROrERTY   TURNOVER   TREE    OF   LIENS   AND   DEBTS 

On  the  question  of  the  liens  and  debts,  the  State  Department  this 
morning  has  assured  me,  after  checking  Avith  Treasury  that  the 
only  outstanding  debt  is  a  debt  to  tlie  Treasury  in  the  amount  of 
about  $5  million  remaining,  which  will  be  repaid  in  its  entirety  this 
year.  So,  at  the  time  the  treaty  is  ratified,  if  it  is,  there  would  not  be 
liens  and  debts,  at  least  at  the  end  of  the  calendar  year,  and  the  U.S. 
agency  set  up  by  the  treaty  would  still  be  managerially  in  control. 
This  is  all  reflected  in  a  letter  to  me.  which  I  have  asked  be  signed 
by  the  Secretary  of  State,  and  which  I  would  ask  be  inserted  in  the 
committee  report  because  it  goes  directly  to  the  issue  of  vrhether  or  not 
the  canal  itself  is  paying  Panama,  as  opposed  to  the  U.S.  taxpayer. 
I  think  it  is  very  persuasive  of  the  position  of  the  administration 
that  that  is  the  case. 

When  the  letter  is  received  later  this  morning  or  later  today — I 
liave  looked  at  a  draft  of  it  which  seems  quite  satisfactory — to  make 
those  points,  I  would  ask  consent  that  the  committee  allow  it  to  be 
included  as  a  document  in  the  committee  report,  and  then  I  will  not 
offer  that  amendment. 

The  Chairman.  Is  there  any  objection  to  that  proposal?  It  seems 
veiy  good  to  me. 

["No  response.] 

The  Chairman.  Without  objection,  that  course  will  be  followed. 

22-333—78 10 
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Senator  Stone.  Thank  you,  Mr.  Chaimian. 

Tlie  Chairman.  ]SIay  I  ask  one  question,  please  ? 

You  said  that  within  a  certain  period  of  time  you  hoped  to  clear 
up  tlie  question  that  you  had  in  mincl  ? 

Senator  Stone.  Yes. 

There  is  a  debt.  The  only  debt  they  reflect  is  a  debt  to  the  U.S. 
Treasury  of  about  $5  million,  which  is  scheduled  for  full  repayment 
this  year.  So  we  are  not  talking  about  a  hidden  lien  or  debt  which 
the  taxpayer  would,  even  as  of  now,  be  called  upon  to  pay  at  the  end 
of  the  year  2000.  That  reassures  my  constituents  and  me,  as  a  tax- 
payer, t^hat  we  do  not  have  a  hidden  bill  to  pay  here. 

The  Chairman.  Very  well. 

Are  there  any  further  matters  ? 

Senator  jAvrrs.  ]Mr.  Chairman,  may  I  be  recognized? 

The  Chairman.  Senator  Javits. 

Senator  Javits.  Mr.  Chairman,  thank  you. 

operation  of  canal 

First,  I  should  like  to  state  that  I  shall  not  propose  an  amendment, 
reservation,  declaration,  or  understanding  respecting  the  operation 
of  the  canal.  I  believe  the  text  of  tlie  treaties  is  adequate  for  the 
purpose  and  the  situation  would  not  be  well  served  if  I  did  submit 
such  an  additional  requirement.  So,  I  sliould  refrain  from  that,  re- 
serving my  right  to  do  whatever  I  think  would  need  to  be  done  about 
that  on  the  floor  if  I  should  consider  that  necessary. 

The  Chairman.  Of  course,  every  Senator  has  the  right. 

VOTI-:   reconsideration   or  article  IX amendment  to   NEim?ALITY 

treaty 

Senator  Javits.  Xow,  Mr.  Chairman,  respecting  article  IV  of  the 
treaty  and  the  major  amendment  which  was  proposed  by  Senator 
Church,  over  the  weekend  I  have  had  an  opportunity  to  get  additional 
information  respecting  the  form  that  that  should  take  in  terms  of 
whether  or  not  a  plebiscite  would  be  required  in  the  view  of  the  Gov- 
ernment of  Panama  upon  the  adoption  of  these  particular  amendments 
to  article  IV  of  the  treaty  which,  you  will  recall,  dealt  with,  as  origi- 
nally submitted,  the  matter  of  the  unilateral  right  of  the  United  States, 
a  right  of  intervention  to  keep  the  canal  neutral,  and  the  unilateral 
right  of  the  United  States  to  deal  with  emergencies  in  expediting  pas- 
sage of  its  vessels  through  the  canal. 

Information  conveyed  by  the  Ambassador  of  the  United  States  in 
Panama  via  the  State  Department  leads  me  to  believe  the  position  of 
the  Panamanian  Government  respecting  the  nonrequirement  of  a 
plebiscite  would  be  greatly  facilitated  if  we  attached  to  article  IV 
that  part  of  the  Church  amendments  which  relates  to  a  preamble 
stating  why  we  are  amending  at  all  and  the  substance  of  the  first  pro- 
visioji  of  the  Carter-Torrijos  agreement,  which  relates  to  the  right 
of  intervention  to  preserve  the  neutrality,  and  if  we  attached  to  arti- 
cle VI  the  second  amendment  relating  to  priority  of  transit  upon  the 
unilateral  determination  of  need  by  the  United  States. 

This  is  a  change  in  form,  but  not  in  substance,  from  the  fact  that 
both  aspects  were  incorporated  in  article  IX.  As  we  do  not  wish  to 
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impose  by  our  format  an  obligation  on  the  Government  of  Panama 
v.liich  it  feels  it  need  not  carry,  I  would  like  to  move  to  reconsider  the 
vote  on  both  of  those  matters,  leaving  it  open  to  Senator  Church,  if 
the  motion  to  reconsider  carries,  to  present  the  matter  as  he  deems 
wise  de  novo. 

So,  I  move  to  reconsider  the  vote  by  which  article  IX  was  inserted 
as  an  amendment  to  the  Neutrality  Treaty. 

Senator  Case.  Mr.  Chairman,  m  support  of  that  may  I  submit  this 
additional  bit  of  information. 

Senator  Stafford  is  returning  from  Panama  and  from  the  plane 
he  called  Senator  Baker  to  ask  that  this  information  be  passed  on  to 
our  committee;  namely,  that  in  discussions  with  negotiators  Royo 
and  Escobar,  they  expressed  a  strong  preference  for  amendments  to 
tlie  texts  of  articles  IV  and  VI  of  the  treaty  in  lieu  of  an  additional 
article  as  the  committee  had  approved  it  at  the  end  of  last  week's 
sessions.  They  expressed  the  belief  that  an  additional  article  would 
require  Panama  to  hold  another  plebiscite. 

Senator  Griffin.  Mr.  Chairman,  may  I  be  recognized? 

The  Chairman.  Senator  Griffin. 

Senator  Griffin.  Jack,  would  it  be  the  intention,  then,  that  the  same 
language  that  was  used  be  broken  down  into  two  amendments? 

Senator  .Lwirs.  Precisely. 

Senator  Griffin.  In  precisely  the  same  way  ? 

Senator  Church.  Actually,  the  revised  form  of  the  two  amendments 
has  been  distributed  to  the  Members.  What  we  are  proposing  here  is 
the  kind  of  blend  between  what  I  originally  proposed,  directly  amend- 
ing the  two  articles,  and  what  we  decided  upon  Friday,  which  was 
to  add  the  verbatim  text  of  the  Torrijos-Carter  Understanding  as  a 
separate  article,  as  article  IX. 

If  the  members  would  read  the  new  form,  we  again  go  back  to 
amending  articles  IV  and  VI.  But  we  do  so  in  a  way  that  retains  the 
verbatim  agreement  as  it  relates  to  those  two  articles.  We  also  place 
exj>lanatory  language  into  the  treaty.  So,  with  regard  to  article  IV, 
at  the  end  of  article  IV  we  would  insert  the  following : 

A  correct  and  authoritative  statement  of  certain  rights  and  duties  of  the  par- 
ties under  the  foregoing  is  contained  in  the  Statement  of  Understanding  issued 
by  the  Government  of  the  United  States  of  America  on  October  14,  1977,  and 
by  the  Government  of  tlie  Republic  of  Panama  on  October  18,  1977,  which  is 
hereby  incorporated  as  an  integral  part  of  this  treaty  as  follows : 

Then,  we  set  out  that  portion  of  the  communique  which  has  to  do 
Avith  the  neutrality,  with  maintaining  the  canal  neutral  and  open  and 
our  right  to  do  so  unilaterally,  if  necessary,  in  the  future. 

Then,  at  the  end  of  the  first  paragraph  of  article  VI  we  would  use 
the  following  language : 

Tn  accordance  witli  the  Statement  of  Understanding  mentioned  in  article  IV 
above :  The  Neutrality  Treaty  provides  that  the  vessels  of  war  and  auxiliary 
vessels  of  the  United  States. 

And  then  we  track  the  language  of  the  Understanding  again.  This 
avoids  the  necessity  of  adding  a  new  article.  It  may  mean  that  the 
Panamanians  would  feel  that  it  is  interpretive  in  character  and  there- 
fore an  amendment  of  the  type  that  does  not  have  to  be  submitted  to 
a  new  plebiscite.  On  that  basis  I  would  hope  that  the  committee  adopt 
the  two  amendments  in  this  fonn.  '     ■   ■>- 
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Senator  Griffin.  Mr.  Chairman,  I  just  feel  that  I  should  register 
my  observation  that  this  only  confirms  my  concern  in  that  we  will, 
by  adopting  substantive  amendments,  be  in  the  position  of  developing 
adifferent  treaty  with  the  temporary  ruler  of  Panama  which  may  not 
]>e  an  agreement  or  undei-standing  with  tlie  people  of  Panama.  The 
fact  that  he  and  his  advisers  are  willing  to  divide  this  up  and  spread 
it  aroimd  a  little  bit  so  that  it  isn't  quite  so  obvious— I  find  it  difficult 
to  follow  the  logic.  The  words  are  the  same.  It  either  changes  the  sub- 
stance of  the  treaty  or  it  doesn't,  and  if  it  does  change  the  substance 
of  the  treaty,  then  it  shouldn't  really  make  any  difference  whether 
it  is  divided  up  into  the  text  of  two  articles. 

Having  said  that,  I  invite  the  committee  to  go  ahead  and  get  this 
over  with. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  would  just  like  to  say  that  this  approach  which 
is  now  being  put  forth  is  the  original  one  which  I  thiiilv  is  the  better 
approach,  and  for  this  reason.  I  think  you  are  better  off  if  article  IV 
and  article  VI  are  self-contained  within  themsehes  from  our  own 
pei-spective.  I  thought  this  the  other  day  although  we  went  the  other 
way.  In  this  way  we  won't  have  a  situation  in  which  they  oan  say  that 
this  is  one  article  and  then  you  have  to  go  to  some  article  somewhere 
else  to  square  between  them.  Tliis,  in  effect,  brings  it  directly  into  the 
article. 

The  point  Senator  Griffin  raises  is  one  which  I  think  concerns  u^ 
and  is  one  on  which  I  think  Senator  Case  has  focused  on  repeatedly 
in  the  course  of  the  questioning.  I  thinlv  in  effect  it  was  that  sort  of 
questioning  out  of  this  committee  in  the  coui-se  of  the  hearings  that 
led  to  the  "statement  of  Understandmg  and  led  to  it  being  done  at  a 
time  and  in  a  format  that  brought  it  into  the  plebiscite  procedure  in 
Panama,  and  therefore  I  think  really  established  it  there  in  the  con- 
sciousness where  we  can  legitimately  assert  that  very  strongly.  I  think 
the  Panamanians,  in  fact,  concede  it.  I  don't  think  there  is  any  question 
about  that. 

If  that  were  not  the  case,  I  would  share  some  of  the  concerns  that 
have  just  been  raised — if  it  were  only  between  the  heads  di  state  and 
had  never  entered  into  the  plebiscite  process.  But  it  is  very  clear  that 
that  Statement  of  Understanding  l^ecame  an  integral  part  of  the  pleb- 
iscite process.  We  have  seen  proof  of  that  before  the  fact  in  the 
election  campaign,  and  of  course  we  have  heard  it  from  every  segment 
of  Panamanian  opinion  subsequent  thereto. 

Senator  Case.  Mr.  Chairman. 

The  Chairman.  Senator  Case. 

Senator  Case.  I  appreciate  Senator  Sarbanes'  reference  to  this  and 
to  me  in  connection  with  it. 

I  think  it  was  on  the  first  day  of  the  hearing,  when  Secretary  Vance 
was  before  us,  that  we  raised  the  question  of  what  the  interpretations 
of  the  sections  were  and  what  the  understandings  of  the  Panamanian 
]>eople  and  their  government  would  be  about  them.  I  think,  just 
Ijetween  us ■ 

The  Chairman.  Girls. 

[General  laughter  ."J 

Senator  Case  [continuing].  Girls— the  Senator  put  that  word  into 
my   mouth   and  I  accept  his   suggestion — it  doesn't  really  matter 
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M-hetlier  we  put  this  into  a  separate  article  or  into  two.  I  am  inclined 
to  do  it  as  the  members  have  suggested  because  these  men,  and  perhaps 
others,  would  like  it  done  that  way  in  Panama. 

But,  the  Panamanian  people  voted  on  the  treaties  in  the  plebiscite 
which  it  had  on  the  basis  of  the  interpretation  which  we  are  just 
putting  into  words.  There  is  no  question  in  my  mind  that  the  plebiscite 
authorized  the  execution  of  the  treaty  with  the  interpretation  of  that 
gloss  put  on  it,  and  that  it  could  not  be  contradicted  by  anylxKiy. 

Now.  I  think  because  these  individuals,  the  negotiators  were  in- 
volved in  the  explanation  to  the  Panamanian  legislature  of  the  trea- 
ties as,  in  their  words,  not  giving  the  United  States  this  right  or  these 
rights,  it  aroused  concern  among  us  at  the  very  outset,  and  it  was  ex- 
pressed, and  it  was  as  a  rasult  of  tliat  concern  that  we  indicated  we 
were  going  to  insist  that  this  interpretation  be  included  in  the  trea- 
ties. As  a  result  of  that,  the  President  and  General  Torrijos  made  the 
Statement  of  Undei-standing.  We  insisted  that  it  be  widely  dissemi- 
nated in  Panama  before  the  plebiscite  vote  on  the  treaties.  All  of  this 
was  done. 

I  am  quit©  inclined  to  think  that  this  present  small  flap  involving 
these  negotiators  is  really  just  a  face-saving  operation  on  their  part, 
and  that  it  makes  absolutely  no  difference  whether  we  put  this  in  one 
place  or  another  as  far  as  the  substance  and  validity  of  it  goes. 

I  am  quite  willing  to  save  everybody's  face,  if  it  is  possible. 

Senator  Javits.  Would  the  Senator  yield  ? 

Senator  Case.  Yes. 

Senator  Javits.  This  is  just  a  matter  of  information.  I  just  want  to 
point  out  that  what  should  be  added  to  Senator  Sarbanes'  perfectly 
proper  presentation  is  that  there  is  a  preamble  included,  or  there  will 
be,  I  hope,  when  Senator  Church  moves  again  and  the  motion  to  re- 
consider is  granted.  This  does  lav  out  the  circumstances,  and  that  is 
retained. 

Senator  Sarbanes.  And  I  think  that  is  a  strengthening  of  the  origi- 
nal proposal,  and  I  agree  with  that. 

Senator  Case.  Mr.  Chainnan,  I  wonder  if  we  might  have  the  view 
of  the  representative  of  the  State  Department  on  this  point  for  the 
record. 

Senator  Church.  Yes — the  current  view  as  opposed  to  the  vieAv 
pressed  so  hard  upon  the  committee  on  Frida}'. 

[General  laughter.] 

Senator  Case.  You  know,  that  is  reminiscent  of  somebody  who  said 
one  time,  "This  is  my  view  today." 

Mr.  Bennet.  The  State  Department's  view  today  is  that  this  would 
be  a  wise  move.  Frankly,  we  had  reason  to  believe  as  a  result  of  long 
conversations  back  and  forth  between  here  and  Panama  that  a  single 
statement  of  the  kind  the  committee  adopted  on  Friday  would  be 
more  aceepta,ble  to  them. 

We  sent  the  language  of  the  committee's  decision  down  on  Friday. 
Senator  Cranston  and  liis  delegation  took  it  up  with  the  Panamanians 
on  Saturday. 

I  infer  that  what  happened  is  that  they,  for  the  first  time  in  the 
discussion,  had  a  hard  piece  of  copy  in  their  hands.  They  felt  that  the 
inclusion,  as  Senator  Javits  said,  of  a  new  article,  while  it  makes  no 
difference  in  substance  whatsoever,  as  they  themselves  are  reported 
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to  have  said  this  mornino-  in  the  Star,  mi<i:ht  have  i-equired  a  plebi- 
scite; whereas  they  feel  that  the  inclusion  under  articles  IV  and  VI, 
which  has  not  been  proposed,  does  not.  Under  tliose  circumstances, 
we  feel  that  that  is  a  very  desirable  way  to  handle  this. 

They,  through  our  Ambassador  to  me  last  night  at  midnight,  made 
their  feeling  officially  known.  They  are  veiy  respectful  of  what  the 
committee  has  done  and  of  its  intentions.  They  fully  understand  our 
desire  and  the  committee's  desire  to  include  the  language  in  amend- 
ments. They  are  perfectly  willing  to  accept  that. 

They  simply  pointed  out  to  us  that  this  one  pro  forma  distinction 
creates  quite  a  lot  of  trouble  for  them.  So  I  think  they  would  be  very 
grateful  if  the  committee  would  break  up  the  October  14  statement  be- 
tween articles  IV  and  VI,  as  is  now  proposed. 

Senator  BroEN.  Mr.  Chairman. 

The  Chairman.  Senator  Biden. 

Senator  BroEX.  Running  the  risk  of  sounding  disrespectful,  I  really 
don't  tliink  we  should  be  guided  by  what  the  Panamanians  want  or 
don't  want  at  tliis  point. 

It  seems  to  me  that  we  should  move  in  the  direction  which  makes  it 
clear  in  the  most  concise  and  direct  way  that  the  two  provisions  we 
have  been  discussing  for  some  time  are  incorporated  in  this  treaty. 
It  seems  to  me  that  the  way  to  do  that  is  at  the  appropriate  articles, 
the  way  it  was  suggested  in  the  first  instance  by  Senator  Sarbanes.  If 
that  would,  in  fact,  discourage  or  encourage  a  plebiscite,  I  think  that 
should  be  of  second  and  not  fii-st  consideration. 

A^Hiat  we  are  all  intending  to  do  here  is  to  see  to  it  that  the  two 
elements  which  we  feel  to  be  critical,  that,  the  right  of  intervention  and 
to  expeditious  passage  are  unequivocally  incorporated  within  this 
treaty.  So,  even  if  it  did  demand  or  require  a  plebiscite,  I  would  sit 
here  and  vote  for  it  to  be  put  in  the  appropriate  articles,  rather  than 
for  the  way  we  did  it  in  the  past. 

I  realize  that  our  intention  is  to  make  it  tight,  and  I  think  we  should 
look  at  it  fii-st  and  foremost  from  the  point  of  view  of  what  locks  it  in 
the  most,  what  makes  it  the  cleanest  and  most  concise  way  of  doing  it. 
I  think  if  we  were  attorneys  here,  amending  a  contract,  we  would  not 
add  a  new  article.  We  would  go  to  the  articles  and  we  would  clarify 
this  at  the  article. 

So,  I  tliink  for  eveiy  reason  it  makes  sense  to  do  this  the  way  it  was 
originally  suggested. 

Senator  Sarbanes.  That  is  a  good  point. 

MOTION  TO  RECONSroER  PREVIOUS  VOTE 

Senator  Javits.  My  motion  to  reconsider  is  still  on  the  floor. 
The  Chairman.  Are  there  any  further  comments  on  this  motion? 
Senator  Case.  May  we  have  a  voice  vote  on  this  ? 
The  Chairman.  The  motion  is  made  by  Senator  Javits  to  recon- 
sider. Those  in  favor  please  so  indicate  by  saying  aye. 
[A  chorus  of  ayes.] 
Tlie  Chairman.  Those  opposed,  no. 
[No  response.] 
The  Chairman.  The  ayes  have  it  and  it  is  so  ordered. 
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Senator  CiitmcH.  Mr.  Chairman,  I  move  that  artcile  IX,  the  amend- 
ment that  we  voted  to  recommend  to  the  Senate  on  Friday,  be  stricken 
and  in  lieu  thereof  the  two  amendments  contained  in  this  paper  be- 
fore the  members  of  tlie  committee  that  we  have  just  discussed  be 
adopted  and  inserted  at  the  end  of  article  IV  in  the  first  instance, 
and  at  the  end  of  the  first  paragraph  of  article  VI  in  the  second 
instance. 

Senator  Case.  Would  the  Senator  include  in  his  motion  that  the 
text  of  the  two  amendments  be  included  in  the  record  at  this  point. 

Senator  Church.  I  will  include  the  text  of  the  two  amendments 
in  the  record  at  this  point,  and  I  call  for  a  record  vote. 

[The  information  referred  to  follows :] 

Church  Amendment 

Amend  the  Treaty  Concerning  the  Permanent  Neutrality  and  Operation  of 
the  Panama  Canal,  as  follows  : 

1.  At  the  end  of  Article  IV,  insert  the  following : 

"A  correct  and  authoritative  statement  of  certain  rights  and  duties  of  the 
Parties  under  the  foregoing  is  contained  in  the  Statement  of  Understanding 
issued  by  the  Government  of  the  United  States  of  America  on  October  14.  1977, 
and  by  the  Government  of  the  Republic  of  Panama  on  October  IS.  1977,  which 
is  hereby  incorporated  as  an  integral  part  of  this  Treaty,  as  follows : 

'Under  the  Treaty  Concerning  the  Permanent  Neutrality  and  Operation  of  the 
Panama  Canal  (the  Neutrality  Treaty),  Panama  and  the  United  States!  have 
the  responsibility  to  assure  tliat  the  Panama  Canal  will  remin  open  and  secure 
to  ships  of  all  nations.  The  correct  interpretation  of  tliis  principle  is  that  each 
of  the  two  countries  shall,  in  accordance  with  their  respective  constitutional 
processes,  defend  the  Canal  against  any  threat  to  the  regime  of  neutrality,  and 
consequently  shall  have  the  right  to  act  against  any  aggression  or  threat  directed 
against  the  Canal  or  against  the  i)eaceful  transit  of  vessels  through  the  Canal. 

'This  does  not  mean,  nor  shall  it  be  interpreted  as,  a  right  of  intervention  of 
the  United  States  in  the  internal  affairs  of  Panama.  Any  United  States  action 
will  be  directed  at  insuring  that  the  Canal  will  remain  open,  secure,  and  ac- 
cessible, and  it  shall  never  be  directed  against  the  territorial  integrity  or  political 
independence  of  Panama.' " 

2.  At  the  end  of  the  first  paragraph  of  Article  VI,  insert  the  following : 

"In  accordance  with  the  Statement  of  Understanding  mentioned  in  Article 
IV  above:  The  Neutrality  Treaty  provides  that  the  vessels  of  war  and  auxiliary 
vessels  of  the  United  States  and  Panama  will  be  entitled  to  transit  the  Canal 
expeditiously.  This  is  intended,  and  it  shall  so  be  interpreted,  to  assure  the 
transit  of  such  vessels  through  the  Canal  as  quicljly  as  possible,  without  any 
impediment,  with  expedited  treatment,  and  in  case  of  need  or  emergency,  to 
go  to  the  head  of  the  line  of  vessels  in  order  to  transit  the  Canal  rapidly." 


The  CHAraMAx.  All  right. 


RECORD   VOTE 


The  members  have  heard  the  motion  as  it  has  been  stated.  A  record 
vote  is  requested. 

The  Clerk  will  call  the  roll. 

Mr.  Jones  [committee  staff].  Mr.  Church. 

Senator  Church.  Aye. 

Mr.  Jones.  Mr.  Pell. 

Senator  Church.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  McGovern. 

Senator  Church.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  Clark. 

Senator  Clark.  Aye. 
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Mr.  Jones.  Mr.  Biden. 

Senator  Biden.  Aye. 

Mr.  Jones.  Mr.  Glenn. 

Senator  Glenn.  Aye. 

^Ir.  Jones.  Mr.  Stone. 

Senator  Stone.  Aye. 

INIr.  Jones.  Mr.  Sarbanes. 

Senator  Sarbanes.  Aye. 

Mr.  Jones.  Mr.  Case. 

Senator  Case.  Aye. 

Mr.  Jones.  Mr.  Javits. 

Senator  Javits.  Aye. 

Mr.  Jones.  Mr.  Pearson. 

Senator  Case.  Aye,  by  proxy. 

;Mr.  Jones.  Mr.  iPercy. 

Senator  Case.  Aye,  by  proxy. 

iSIr.  Jones.  Mr.  Griffin. 

Senator  Grtfein.  No. 

]Mr.  Jones.  Mr.  Baker. 

[No  response.] 

^Ir.  Jones.  ]Mr.  Chairman. 

The  ChairoMAn.  Aye. 

Mr.  Jones.  This  vote,  Mr.  Cliairman.  is  13  yeas  and  1  nay. 

The  Chairman.  The  motion  has  been  carried. 

Senator  Church.  Mr.  Chairman. 

The  Chairman.  Senator  Church. 

APPROVAL  OF  clean  RESOLUTION  OF  RATIFICATION  ON  NEUTILVLITY  TREATY 

Senator  Church.  Mr.  Chainnan.  I  now  move  that  the  committee 
approve  a  clean  resolution  of  ratification  on  the  Treaty  Concerning 
the  Permanent  Neutrality  and  Operation  of  the  Panama  Canal,  and 
in  connection  therewith  that  the  committee  recommend  to  the  Senate 
in  its  report  the  adoption  of  the  proposed  amendments  and  under- 
standinnfs  that  we  have  acted  on  and  approved  in  the  course  of  these 
proceedings. 

The  Chairman.  Ts  there  any  objection  ? 

Senator  J\^TTs.  I  request  a  rollcall  vote. 

Senator  Griffin.  Mr.  Chairman. 

The  Chairman.  Senator  Griffin. 

filing  of  minority  ^'IEWS 

Senator  Griffin.  Before  you  proceed  with  the  rollcall,  I  want  to 
say,  as  the  lone  voice  on  the  other  side,  that  I  appreciate  the  courtesy 
and  the  indulgence  of  the  other  members  of  the  committee.  This  isn't 
an  easy  role  for  me  to  be  in. 

I  would  like  to  be  sure,  since  I  feel  a  responsibility  and  a  burden 
here,  that  there  will  be  some  time  for  the  filing  of  minority  views  after 
we  vote  on  this.  T  take  it  that  the  leadership  probably  isn't  going  to 
bring  this  up  until  the  first  of  next  week.  Ts  that  fair?  Do  I  have  until 
the  end  of  this  week  or  until  Friday  to  file  my  report? 
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The  Chairman.  The  Senator  has  under  the  rules  3  days  from 
the  time  the  oonmiittee  orders  its  report  filed  to  provide  his  views  for 
inclusion  in  the  report, 

Ts  that  satisfactorv? 

Senator  Grtffix.  So  then,  it  would  be  due  at  the  end  of  Thursday  ? 

Senator  Case,  Can  you  meet  that,  Bob  ? 

Senator  GrtTrriN.  I  think  so. 

Senator  Javits.  Tf  you  want  Friday,  I  would  hope  very  much  that 
tlip  r-ommittee  could  nccommodiate  you. 

The  CHATRjrAX.  I  feel  certain  that  the  committee  will  mve  you  such 
time  as  you  would  need. 

v*^enator  GnTrFTX.  If  this  is  f>-oinof  to  be  tfiken  up  next  week,  I  cer- 
tainlv  won't  hold  it  up.  T  w^ll  2:et  it  in  by  Friday,  at  least. 

The  Chairman,  Very  well.  -; 

RKQTTEST  FOR  FXF.CTTTIVE  SFSSTOX 

Senator  -Tavits.  Mr,  Chairman,  before  wo  o-o  on  to  our  vote,  T  would 
like  to  request  a  short  executive  session  of  the  committee  to  consider 
one  question  which  T  would  like  to  i^ut  to  the  State  "nepartment. 

The  CiTAiRMAN,  Very  well,  we  will  have  that, 

Ts  there  any  further  business? 

Spuator  Perct,  Mr.  Chairman. 

The  Chatrman.  Senator  Percy, 

Senator  Percy.  Mr.  Chairman,  in  view  of  fho  faet  thnt  T  had  my 
left  foot  and  mv  risfht  foot  on  oni'iosite  sides  of  the  door  to  this  room 
during  the  previous  vote,  I  would  realU'.  on  thi=;  important  amend- 
ment, prefer  to  cast  mv  vote  in  person,  ]\Iav  T  ask  unanimous  consent 
on  that  ? 

As  Senator  Church  knows,  from  the  outset  T  felt  verv  stronnflv  that 
the  better  procedure  was  to  incorporate  the  ioint  statement  into  the 
bodv  of  articles  TV  rfn]  VI  rather  than  to  mako  it  a  separate  artiele. 

The  CiTATUMAX,  Without  objection,  the  rollcall  vote  will  reflef^t 
that. 

All  ri.<yht.  we  will  proceed  to  our  vote,  aftor  tc]-iJ(-1i  -^o  will  conA^ene 
in  executive  session  for  the  matter  Senator  Javits  wislies  to  bring  up. 

VOTE  TO  FAVORABLY  REPORT  CLEAN  RESOLUTION  OF  RATIFICATION  FOR 

NEITTRALITY  TREATY 

The  question  is  before  us. 

The  clerk  will  call  the  roll, 

Mr.  Jones.  Mr,  Church. 

Senator  Church,  Aye. 

;Mr.  Jones,  Mr.  Pell. 

Senator  Church.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  McGovem. 

Senator  Church.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  Clark. 

Senator  Clark.  Aye. 

Mr.  Jones.  Mr.  Biden. 

[No  response.] 

Mr.  Jones.  Mr.  Glenn. 
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Senator  Glenn.  Aye. 

Mr.  Jones.  Mr.  Stone. 

Senator  Stone.  Aye. 

Mr.  Jones.  Mr.  Sarbanes. 

Senator  Sarbanes.  Aye. 

Mr.  Jones.  Mr.  Case. 

Senator  Case.  Aye. 

Mr.  Jones.  Mr.  Javits. 

Senator  Javtis.  Aye. 

Mr.  Jones.  Mr.  Pearson. 

Senator  Case.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  Percy. 

Senator  Percy.  Aye. 

Mr.  Jones.  Mr.  Griffin. 

Senator  Griffin.  No. 

Mr.  Jones.  Mr.  Baker. 

Senator  Case.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  Chairman. 

The  Chairman.  Aye. 

Mr.  Jones.  On  this  vote,  Mr.  Chairman,  13  yeas  and  1  nay. 

Senator  Clark.  Before  the  vote  is  announced,  Mr,  Chairman,  I 
wonder  if  it  would  be  possible  for  the  absent  members  to  cast  their 
vote  within  the  next  hour  ? 

Senator  Church.  Senator  Biden  was  just  in  the  room  and  I  think 
he  ouirht  to  liave  this  opportunity. 

Senator  Case.  I  think  he  should,  too. 

Senator  Church.  I  am  informed  by  his  staff  that  Senator  Biden 
votes  aye  by  proxy,  Mr.  Chairman. 

Tlie  Chairman.  Tliere  is  no  need  to  proceed  with  the  poll  because 
I  tliink  he  was  the  only  one  not  voting. 

Senator  Clark.  Yes,  Mr.  Chairman. 

Mr.  Jones.  The  vote  is  now  14  to  1,  Mr.  Chairman. 

The  Chairman.  Is  there  any  further  business  ? 

vote  to  favorably  report  clean  resolution  for  PANAMA  CANAL  TREATY 

Senator  Church.  Yes,  Mr.  Chairman,  there  is  one  further  order  of 
business  before  we  move  to  executive  session,  and  that  is  the  following 
motion.  I  move  that  the  Senate  committee  report  favorably  to  the  Sen- 
ate a  clean  resolution  of  ratification  for  the  Panama  Canal  Treaty. 

The  Chairman.  Without  objection,  that  will  be  done. 

Senator  Church.  I  believe,  Mr.  Chairman,  that  it  might  be  wise  to 
have  a  record  vote  on  this  motion. 

Senator  Sarbanes.  May  I  say  that  on  that  motion,  with  the  recom- 
mendation of  the  matters  adopted  in  the  committee  that  pertain  to 
the  Panama  Canal  Treaty,  the  amendments  run  to  the  Treaty  of  Neu- 
trality, but  some  of  the  understandings  run  to  the  Panama  Canal 
Treaty. 

Senator  Javtts.  Right. 

Senator  Church.  The  -Senator  raises  a  very  good  point  on  which 
I  think  we  ought  to  reflect  for  a  moment. 

Wo  have  already  reported  out  the  Neutrality  Treaty,  which  comes 
first.  Now  we  are  about  to  act  on  the  Panama  Canal  Treaty. 
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But  I  think  that  many  Members,  certainly  myself  included,  could 
not  recommend  to  the  Senate  the  ratification  of  the  Panama  Canal 
Treaty  unless  the  Senate  has  adopted  the  recommended  amendments 
to  the  Neutrality  Treaty. 

Senator  Sarbanes.  You  are  going  a  point  beyond  mine. 

Senator  Church.  I  know.  I  wonder  if  we  ought  not  do  that,  if  there 
is  not  a  way  that  we  can  say  this  will  be  a  combined  report.  I  am 
wondering  whether  this  committee  ought  not  condition  its  recom- 
mendation that  the  Canal  Treaty  be  ratified  on  the  favorable  action 
by  the  Senate  on  the  recommendations  we  have  made  to  the  Neutral- 
ity Treaty. 

Senator  Case.  I  think  that  can  quite  easily  be  done  because  it  is 
only  our  committee  action  that  is  concerned. 

CONDITIONAL  PANAMA  CANAL  TREATY  APPROVAL 

Senator  Church.  I  wonder  if  the  report  could  not  make  that  clear, 
that  the  recommendation  we  make  to  the  Senate  to  approve  the  Pan- 
ama Canal  Treaty  is  conditioned  on  favorable  action  by  the  Senate 
on  our  recommendations  as  they  relate  to  the  Neutrality  Treaty. 

We  have  no  particular  recommendations  with  respect  to  this  one. 

Senator  Javits.  Frank,  I  am  concerned  about  that  for  this  reason. 

We  have  recommended  understandings  and  amendments.  They  may 
not  be  actually  adopted  entirely,  or  they  may  be  changed.  Therefore 
I  wold  like  to  condition — if  you  would  accept  this  thought — our  rec- 
ommendation for  approval  of  the  clean  resolution  of  ratification  on 
the  Panama  Canal  Treaty  and  our  recommended  adoption  of  under- 
standings in  that  respect  upon  the  approval  of  a  resolution  of  ratifica- 
tion of  the  Neutrality  Treaty.  If  you  expect  the  matter  then  to  come 
back  here  for  another  look,  that  is  one  thing ;  but  if  you  are  ready  to 
sign  off  on  that  matter — and  I  am  if  that  is  the  only  way  we  can  pro- 
ceed— then  we  simply  have  to  condition  it  upon  the  adoption  by  two- 
thirds  of  the  Senate  of  the  Neutrality  Treaty,  and  an  action  which 
would  include  action  of  the  amendments,  understandings,  et  cetera. 

I  don't  want  to  get  caught  in  the  matrix  of  what  we  recommended  as 
being  the  only  way  that  the  Panama  Canal  Treaty  may  then  be  ap- 
proved, because  we  know  for  a  fact  that  there  is  going  to  be  some- 
thing done  on  it. 

Senator  Church.  I  understand  what  you  are  saying. 

Senator  Case.  Mr.  Chairman,  I  don't  mean  to  characterize  anything 
that  any  of  my  colleagues  suggest  as  a  quibble,  but  in  a  sense  all  we 
have  to  do  is  state  in  whatever  form  we  want  how  we  feel  about  the 
matter.  There  is  no  constitutional  requirement  that  I  laiow  of  that 
this  committee  do  one  thing  or  another  or  anything  else.  It  is  what 
the  Senate  does  that  counts. 

Senator  Javits.  Clifford,  would  you  yield  for  one  thing,  please  ? 

Senator  Case.  Yes. 

Senator  Javits.  We  are  making  it  clear  that  we  want  the  Neutrality 
Treaty  taken  up  first. 

Senator  Case.  Oh,  that  is  why  we  acted  the  way  we  did,  on  request 
of  the  leadership. 

Senator  Javits.  That  is  what  I  am  after,  that  our  action  be  condi- 
tioned upon  the  approval,  by  the  Senate,  of  the  Neutrality  Treaty. 

Senator  Church.  I  am  willing  to  accept  that. 
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Senator  Case.  We  wouldn't  have  acted  tiiat  way  without  it. 

Senator  jA\Trs.  Right. 

Senator  Church.  I  am  willing  to  have  language  of  that  kind  in  the 
re])ort.  I  think  it  will  take  care  of  the  problem. 

The  Chairman.  We  must  remember  that  the  amendments  that  we 
have  adopted  here  and  that  will  be  included  in  the  report  must  go  to 
the  Senate  for,  you  might  say,  de  novo  consideration  by  the  full  body 
of  the  recommendations. 

I  think  we  ought  to  be  pretty  careful  in  order  to  make  certain  that 
we  are  handling  it  in  the  right  way. 

Senator  Javits.  Now,  Mr.  Chairman,  we  should  restate  the  motion 
so  that  it  is  very  clear. 

As  I  understand  the  motion,  it  is  to  recommend  to  the  Senate  the 
approval  of  the  Panama  Canal  Treaty,  together  with  our  recom- 
mended understandings — there  are  no  amendments.  I  don't  believe — 
to  the  Panama  Canal  Treaty,  conditioned  upon  the  approval,  by  the 
Senate,  of  the  Neutrality  Treaty. 

Senator  Percy.  As  amended. 

Senator  Javits.  But  we  can't  stratify  that  because  they  may  not 
ado])t  all  of  our  amendments  and  recommendations. 

If  tliey  approve  the  Neutrality  Treaty,  then  we  recommend  approval 
of  the  Panama  Canal  Treaty,  with  the  understandings  we  have  recom- 
mended to  the  Senate. 

Senator  Sarbanes.  Wouldn't  it  be  possible  to  establish  the  linkage 
which  is  obviously  there  in  the  report  in  terms  of  stating  what  we 
are  doing.  The  motions  on  each  treaty  I  thiiik  ought  to  be  the  resolution 
of  ratification  on  the  treaty  with  the  pertinent  amendments  or  under- 
standings. 

Senator  Javits.  Yes:  but  Paul  we  are  in  this  bind.  Perhaps  you 
can  find  a  better  way  to  do  it  than  I  can,  and  if  so.  I  would  welcome  it. 

We  have  recommended  approval  of  the  Neutrality  Treaty  flatly  with 
a  clean  resolution  of  approval.  But  we  have  also  recommended  amend- 
ments and  understandings  to  the  Senate  about  the  Neutrality  Treaty 
wliicli  the  Senate  may  or  may  not  adopt  favorably. 

Now,  if  we  don't  want  the  whole  ball  of  wax  to  come  back  here 
after  they  approve  the  Panama  Canal  Treaty  in  whatever  way  they 
am.end  it  or  include  understandings,  then  we  have  to  say  that  the  onlv 
precondition  is  the  approval  of  the  Neutrality  Treaty.  Otherwise,  it 
will  come  back  here. 

Senator  Case.  I  am  not  sure  that  we  don't  want  it  to  come  back 
here  if  it  is  changed  in  a  substantial  way,  frankly.  Therefore  I  think 
we  ought  to  say  nothing  about  it,  myself. 

Senator  CiirRcn.  There  is  one  thing  we  can  say,  gentlemen,  I  think, 
without  stirring  up  any  difficulty,  rec:ardle.ss  of  how  the  Senate  may 
act  on  our  recommendations  to  the  Neutrality  Treaty.  We  could  say 
in  the  T-eport  that  we  recommend  the  adoption  of  a  clean  resolution 
of  ratification  of  the  Panama  Canal  Treatv  to  be  considered  following 
the  Senate's  approval  of  tlie  Neutrality  Treaty. 

Senator  JA\aTS.  That's  good. 

Senator  Chttrch.  Following  the  Senate's  action  and  approval  of 
the  Neutrality  Treaty. 

Senator  Javits.  Yes;  and  recommend  understandings  be  ratified. 

I  accept  that. 
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The  Chairman.  Is  there  juiy  further  discussion? 

Senator  Church.  I  thinly  that  some  recommendations  of  under- 
standinos  that  we  liave  agreed  upon  do  rehite  to  this  treaty 

Senator  Javits.  As  well  as  to  the  other. 

Senator  Church  [continuing].  So  I  move  that  we  report  favorably 
to  the  Senate  a  clean  resolution  of  ratification  on  tlie  Panama  Canal 
Treaty,  and  in  connection  therewith  recommend  to  the  Senate  in  our 
report  the  adoption  of  certain  understandings  related  thereto. 

The  Chairman.  You  refer  to  the  treaty  and  of  course  there  are  two 
treaties. 

Senator  Church.  To  the  Panama  Canal  Treaty, 

I  ask.  Mr.  Chairman,  that  the  lang-uage  which  we  have  relating  to 
the  sequential  consideration  of  these  two  treaties  be  included  in  the 
rej^ort. 

I  call  for  a  rollcall  vote. 

Senator  Percy.  ]Mr.  Chairman. 

The  Chairman.  Senator  Percy. 

Senator  Percy.  Mr.  (Chairman,  I  have  just  a  brief  comment  on  the 
two  points. 

I  think  I  had  made  them  clear  before,  but  I  just  want  to  make  sure 
that  I  did. 

Unless  the  Senate  adopted  the  amendments  to  articles  IV  and  VI 
of  the  Neutrality  Treaty,  I  was  prepared  to  vote  against  the  ratifi- 
cation of  the  treaties  and  I  would  vote  against  them.  I  feel  that 
sti'ongly  alx>ut  those  articles. 

Second,  I  would  like  to  say  that  even  though  Senator  Griflui  stands 
in  a  rather  lonely  and  unique  position  for  a  moderate  and  progressive 
Republican,  I  think  he  has  really  performed  a  service.  I  think  it 
M'ould  be  really  unfortmiate,  in  a  sense,  to  vote  this  out  unanimously. 
It  would  look  like  this  committee  was  not  really  representative  of 
the  Senate,  because  the  Senate  is  not  going  to  vote  unanimously  on 
this  issue  by  any  means.  To  have  one  member  dissent  and  constantly 
raise  probing  questions,  questions  that  are  on  the  minds  of  millions  of 
Americans  and  many  of  our  colleagues,  I  think  performs  a  very,  very 
valuable  service,  and  I  am  grateful  to  him. 

I  went  down  to  the  canal  with  no  clairvoyance,  but  I  came  back  more 
heartened  about  some  issues  and  some  problems,  as  I  think  others  of 
my  colleagues  have. 

I  think  Senator  GrifRn  has  enunciated  some  of  the  concerns  of  many 
of  the  people  down  there.  I  am,  for  one,  very  grateful  to  him  for 
taking  his  position.  It  is  customarily  courageous  of  him  to  do  so. 

Senator  Javits.  If  the  Senator  would  yield,  I  would  like  to  join  in 
that  feeling. 

Senator  Case.  I  would,  too,  but  on  one  condition  only,  and  that  is 
that  the  Senator  agrees  to  run  again. 

[General  laughter.] 

Senator  Church.  I  would  like  to  join  this  too,  Mr.  Chairman,  but 
with  the  observation  that  there  will  be  some  who  will  disagree  that  a 
vote  of  15  to  1  in  this  committee  is  an  accurate  reflection  of  the  Senate 
or  the  people  at  large  on  these  treaties. 

[General  laughter.] 

Senator  Church.  That  is  a  battle  we  will  have  to  fight  out  in  the 
weeks  to  come. 
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May  we  have  a  vote,  Mr.  Chairman  ? 

The  Chairman,  Yes. 

The  clerk  will  call  the  roll. 

Mr.  Jones.  Mr.  Church. 

Senator  Church.  Aye. 

Mr.  Jones.  Mr.  Pell. 

Senator  Church.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  McGovern. 

Senator  Church.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  Clark. 

Senator  Clark.  Aye. 

Mr.  Jones.  Mr.  Biden. 

Senator  Clark.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  Glenn. 

Senator  Glenn.  Aye. 

Mr.  Jones.  Mr.  Stone. 

Senator  Stone.  Aye. 

Mr.  Jones.  Mr.  Sarbanes. 

Senator  Sarbanes.  Aye. 

Mr.  Jones.  Mr.  Case. 

Senator  Case.  Aye. 

Mr.  Jones.  Mr.  Javits. 

Senator  Javits.  Aye. 

Mr.  Jones.  Mr.  Pearson. 

Senator  Case.  Aye,  by  proxy. 

Mr.  Jones.  Senator  Percy. 

Senator  Percy.  Aye. 

Mr.  Jones.  Mr.  GriflB.n. 

Senator  Griffin.  No. 

Mr.  Jones.  Mr.  Baker. 

Senator  Case.  Aye,  by  proxy. 

Mr.  Jones.  Mr.  Chairman. 

The  Chaiiuvian.  Aye. 

Mr.  Jones.  The  vote,  Mr.  Chairman,  is  14  yeas  and  1  nay. 

The  Chairman.  The  motion  is  carried  14  to  1. 

Is  there  any  further  business  before  we  go  into  executive  session? 

Senator  Case.  No  further  business,  Mr.  Chairman.  I  merely  move 
that  we  go  into  executive  session  for  the  purpose  of  hearing  some  words 
of  wisdom  from  Senator  Javits. 

The  Chairman.  I  want  to  know  if  there  is  no  further  business  before 
we  get  to  that. 

Is  there  ? 

[No  response.] 

Tlie  Chairman.  That  being  the  case,  we  will  go  into  executive 
session. 

[Whereupon,  at  12:32  p.m.,  the  committee  recessed,  to  reconvene 
immediately  in  executive  session.] 
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Panama  Canal  Treaty 

The  United  States  of  America  and  the  Republic  of  Panama, 

Acti7t^  in  the  spirit  of  the  Joint  Declaration  of  April  3,  1964,  by 
the  Representatives  of  the  Governments  of  the  United  States  of  Amer- 
ica and  the  Republic  of  Panama,  and  of  the  Joint  Statement  of  Prin- 
ciples of  February  7,  1974,  initialed  by  the  Secretary  of  State  of  the 
United  States  of  America  and  the  Foreign  Minister  of  the  Republic 
of  Panama,  and 

AckTWwIedging  the  Republic  of  Panama's  sovereignty  over  its 
territory,  ■   ■       *     4.1, 

Have  decided  to  terminate  the  prior  Treaties  pertainine  to  me 
Panama  Canal  and  to  conclude  a  new  Treaty  to  serve  as  the  basis  for 
a  new  relationship  between  them  and,  accordingly,  have  agreed  upon 
the  following: 

Article  I 

abroqation  or  prior  treaties  and  establishment  of  a 

NEW  relationship 

1.  Upon  its  entry  into  force,  this  Treaty  terminates  and  supei-sedes: 

(a)  The  Isthmian  Canal  Convention  between  the  United  States 
of  America  and  the  Republic  of  Panama,  signed  at  Washington, 
November  18, 1903; 

(b)  The  Treaty  of  Friendship  and  Cooperation  signed  at 
Washington,  March  2,  1936,  and  the  Treaty  of  Mutual  Under- 
standing and  Cooperation  and  the  related  Memorandum  of 
Understandings  Reached,  signed  at  Panama,  January  25,  1955, 
between  the  United  States  of  America  and  the  Republic  of 
Panama ; 

(c)  All  other  treaties,  conventions,  agreements  and  exchanges 
of  notes  between  the  United  States  of  America  and  the  Republic 
of  Panama,  concerning  the  Panama  Canal  which  were  in  force 
prior  to  the  entry  into  force  of  this  Treaty ;  and 

(d)  Provisions  concerning  the  Panama  Canal  which  appear  in 
other  treaties,  conventions,  agreements  and  exchanges  of  notes 
between  the  United  States  of  America  and  the  Republic  of  Pan- 
ama which  were  in  force  prior  to  the  entry  into  force  of  this 
Treaty. 

2.  In  accordance  with  the  terms  of  this  Treaty  and  related  agree- 
ments, the  Republic  of  Panama,  as  territorial  sovereign,  grants  to  the 
United  States  of  America,  for  the  duration  of  this  Treaty,  the  rights 
necessary  to  regulate  the  transit  of  ships  through  the  Panama  Canal, 
and  to  manage,  operate,  maintain,  improve,  protect  and  defend  the 
Canal.  The  Republic  of  Panama  guarantees  to  the  United  States  of 
America  the  peaceful  use  of  the  land  and  water  areas  which  it  has 
been  granted  the  rights  to  use  for  such  purposes  pursuant  to  this 
Treaty  and  related  agreements. 

3.  The  Republic  of  Panama  shall  participate  increasingly  in  the 
management  and  protection  and  defense  of  the  Canal,  as  provided  in 
this  iS-eaty. 

4.  In  view  of  the  special  relationship  established  by  this  Treaty, 
the  United  States  of  America  and  the  Republic  of  Panama  shall  co- 
operate to  assure  the  uninterrupted  and  efficient  operation  of  the 
Panama  Canal. 

Article  II 

RATmCATION,   ENTRT    INTO  FORCE,    AND  TERMINATION 

1.  This  Treaty  shall  be  subject  to  ratification  in  accordance  with 
the  constitutional  procedures  of  the  two  Parties.  The  instruments  of 
ratification  of  this  Treaty  shall  be  exchanged  at  Panama  at  the  same 
time  as  the  instruments  of  ratification  of  the  Treaty  Concerning  the 
Permanent  Neutrality  and  Operation  of  the  Panama  Canal,  signed 
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this  date,  are  exchang:ed.  This  Treaty  shall  enter  into  force,  simultane- 
ously with  the  Treaty  Concerning  the  Permanent  Neutrality  ana 
Operation  of  the  Panama  Canal,  sis  calendar  months  from  the  date 
or  the  exchange  of  the  instruments  of  ratification. 

Article  III 

CANAL  OPERATION  AND   MANAGEMENT 

1.  The  Republic  of  Panama,  as  territorial  sovereign,  grants  to  the 
United  States  of  America  the  rights  to  manage,  operate,  and  mamtam 
the  Panama  Canal,  its  complementary  works,  installations  and  ^"iP* 
ment  and  to  provide  for  the  orderly  transit  of  vessels  through  the 
Panama  Canal.  The  United  States  of  America  accepts  the  g™"*^/?^ 
such  rights  and  undertakes  to  exercise  them  in  accordance  with  this 
Treaty  and  related  agreements.  _ 

2.  In  carrying  out  the  foregoing  responsibilities,  the  United  States 
of  America  may: 

(a)  Use  for  the  aforementioned  purposes,  without  cost  except 
as  provided  in  this  Treaty,  the  various  installations  and  ar^ 
(including  the  Panama  Canal)  and  waters,  described  in  the 
Agreement  in  Implementation  of  this  Article,  signed  this  date, 
as  well  as  such  otner  areas  and  installations  as  are  made  avail- 
able to  the  United  States  of  America  under  this  Treaty  and  re- 
lated agreements,  and  take  the  measures  necessary  to  ensure  sani- 
tation of  such  areas ; 

(b)  Make  such  improvements  and  alterations  to  the  aforesaid 
installations  and  areas  as  it  deems  appropriate,  consistent  with  the 
terms  of  this  Treaty; 

(c)  Make  and  enforce  all  rules  pertaining  to  the  passage  of 
vessels  through  the  Canal  and  other  rules  with  respect  to  naviga- 
tion and  maritime  matters,  in  accordance  with  this  Treaty  and 
related  agreements.  The  Republic  of  Panama  will  lend  its  cooper- 
ation, when  nece>^ar\',  in  the  enforcement  of  such  rules; 

(d)  Establish,  modify,  collect  and  retain  tolls  for  the  use  of 
the  Panama  Canal,  and  other  cJiarges,  and  establish  and  modify 
methods  of  their  assessment; 

(e)  Regulate  relations  with  employees  of  the  United  States 
Government; 

(f)  Provide  supporting  services  to  facilitate  the  performance 
of  its  responsibilities  under  this  Article ; 

(g)  Issue  and  enforce  regulations  for  the  effective  exercise  of 
the  rights  and  responsibilities  of  the  United  States  of  America 
under  this  Treaty  and  related  agreements.  The  Republic  of  Pan- 
ama will  lend  its  cooperation,  when  necessary,  in  the  enforcement 
of  such  rules;  and 

(h)  Exercise  any  other  right  granted  under  this  Treaty,  or 
otherwise  agreed  upon  between  the  two  Parties. 
3.  Pursuant  to  the  foregoing  grant  of  rights,  the  United  States  of 
America  shall,  in  accordance  with  the  terms  of  this  Treaty  and  the 
provisions  of  United  States  law,  carry  out  its  responsibilities  by  means 
of  a  United  States  Government  agency  called  the  Panama  Canal 
Commission,  whicli  shall  be  constituted  by  and  in  conformity  with  the 
laws  of  the  United  States  of  America. 

(a)  The  Panama  Canal  Commission  shall  be  supervised  by  a 
Board  composed  of  nine  members,  five  of  whom  shall  be  nationals 
of  the  United  States  of  America,  and  four  of  whom  shall  be 
Panamanian  nationals  proposed  by  the  Republic  of  Panama  for 
appointment  to  such  positions  by  the  United  States  of  America 
in  a  timely  manner. 

(b)  Should  the  Republic  of  Panama  request  the  United  States 
of  America  to  remove  a  Panamanian  national  from  membership 
on  the  Board,  the  United  States  of  America  shall  agree  to  such  a 
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request.  In  that  event,  the  Republic  of  Panama  shall  propose 
another  Panamanian  national  for  appointment  by  the  United 
States  of  America  to  such  position  in  a  timely  manner.  In  case 
of  removal  of  a  Panamanian  member  of  the  Board  at  the  initiative 
of  the  United  States  of  America,  both  Parties  will  consult  in 
advance  in  order  to  reach  agreement  concerning  such  removal, 
and  the  Republic  of  Panama  shal  propose  another  Panamanian 
national  for  appointment  by  the  United  States  of  America  in  his 
stead. 

(c)  The  United  States  of  America  shall  employ  a  national  of 
the  United  States  of  America  as  Administrator  of  the  Panama 
Canal  Commission,  and  a  Panamanian  national  as  Deputy  Ad- 
ministrator, through  December  :il,  1989.  Beginning  January  1. 
1090.  a  Panamanian  national  shall  be  employed  as  the  Adminis- 
trator and  a  national  of  the  United  States  of  America  shall 
occupy  the  position  of  Deputy  Administrator.  Such  Panamanian 
nationals  shall  be  proposed  to  the  United  States  of  America  by 
the  Republic  of  Panama  for  appointment  to  such  positions  by 
the  United  States  of  America. 

(d)  Should  the  United  States  of  America  remove  the  Pana- 
manian national  from  his  position  as  Deputy  Administrator,  or 
Administrator,  the  Republic  of  Panama  shall  propose  another 
Panamanian  national  for  appointment  to  such  position  by  the 
United  States  of  America. 

4.  An  illustrative  description  of  the  activities  the  Panama  Canal 
Commission  will  perform  in  carrying  out  the  responsibilities  and 
rights  of  the  United  States  of  America  under  this  Article  is  set  forth 
at  the  Annex.  Also  set  forth  in  the  .\nnex  are  procedures  for  the  dis- 
continuance or  transfer  of  those  activities  performed  prior  to  the 
entry  into  force  of  this  Treaty  by  the  Panama  Canal  Company  or  the 
Canal  Zone  Government  which  are  not  to  be  carried  out"  by  the 
Panama  Canal  Commission. 

5.  The  Panama  Canal  Commission  shall  reimburse,  the  Republic  of 
Panama  for  the  costs  incurred  by  the  Republic  of  Panama  in  provid- 
ing the  following  public  services  in  the  Canal  operating  areas  and  in 
housmg  areas  set  forth  in  the  Agreement  in  Implementation  of  Arti- 
cle III  of  this  Treaty  and  occupied  bv  both  United  States  and  Pana- 
manian citizen  employees  of  the  Panama  Canal  Commission :  police, 
fire  protection,  street  maintenance,  .street  lighting,  street  cleaning 
traffic  management  and  garbage  collection.  The  Panama  Canal  Com- 
mission shall  pay  the  Repubfic  of  Panama  the  sum  of  ten  million 
Unitwl  Slates  dollai-s  ($10,000,000)  per  annum  for  the  foregoing  serv- 
ices. It  IS  agreed  that  every  three  years  from  the  date  Hint  this  Treaty 
enters  into  force,  the  costs  involved  in  furnishing  said  services  shall  be 
reexamined  to  determine  whether  adjustment  o1  the  annual  payment 
should  be  made  because  of  inflation  and  other  relevant  factors  affect- 
mg  tne  cflst  of  such  services. 

<i.  The  Republic  of  Panama  shall  he  responsible  for  providing  in  all 
areas  comprising  the  former  Canal  Zone,  services  of  a  general  jurisdic- 
tional nature  such  as  customs  and  immigration,  postal  services,  courts 
and  b'-ensing  in  accordance  with  this  freaty  and  related  agreements. 

7.  The  United  States  of  America  and  the  SepuWic  of  Panama  shall 
estahhsh  a  Panama  Canal  Consultative  Committee,  composed  of  an 
equal  number  of  high-level  representatives  of  the  United  States  of 
America  and  the  Republic  of  Panama,  and  which  may  appoint  such 
subcommi  tees  as  It  may  deem  appropriate.  This  Committ«  shall  ad- 
vise the  United  States  of  Amenca  and  the  Republic  of  Panama  on 
matters  of  po  icy  atfectmg  the  Canal's  operatfon.  In  view  of  bo°h 
Parties  special  interest  m  the  continuity  and  efficiency  of  the  Canal 
operation  m  the  future,  the  Commitfe  shall  advise  on  Matters  such  as 
general  tolls  policy,  employment  and  training  policies  to  increase  the 
participation  of  Panamanian  nationals  in  the  operation  of  the  Canal 
ud  international  policies  on  matters  concerning  the  Canal.  The  Com- 
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mittee's  recommendations  sliall  be  transmitted  to  the  two  Govern- 
ments, which  sliall  give  sucli  recommendations  full  consideration  in 
the  formulation  of  sucli  policy  decisions. 

S.  In  addition  to  the  participation  of  Panamanian  nationals  at  high 
management  levels  of  the  Panama  Canal  Commission,  as  provided  for 
in  para^aph  3  of  this  Article,  there  shall  be  growing;:  paiticipation  of 
Pananianian  nationals  at  all  other  levels  and  areas  of  employment  in 
the  aforesaid  Commission,  with  the  objective  of  preparing;,  in  an  or- 
derly and  efficient  fashion,  for  the  assumption  oy  the  Republic  of 
Panama  of  full  responsibility  for  the  management,  operation  and 
maintenance  of  the  Canal  upon  the  termination  of  this  Treaty. 

9.  Tlie  use  of  tlie  areas,  waters  and  installations  with  respect  to 
which  the  United  States  of  America  is  granted  rights  pursuant  to  this 
Article,  and  the  rights  and  legal  status  of  United  States  Government 
agencies  and  employees  operating  in  the  Republic  of  Panama  pur- 
suant to  this  Article,  shall  be  governed  by  the  Agreement  in  Imple- 
mentation of  this  Article,  signed  this  date. 

10.  Upon  entry  into  force  of  this  Treaty,  the  United  States  Govern- 
ment agencies  known  as  the  Panama  Canal  Company  and  the  Canal 
Zone  Government  shall  cease  to  operate  within  the  territory  of  the 
Republic  of  Panama  that  formerly  constituted  the  Canal  Zone. 

Article  IV 

PROTECTION    AND    DEFENSE 

1.  The  United  States  of  America  and  the  Republic  of  Panama  com- 
mit themselves  to  protect  and  defend  the  Panama  Canal.  Each  Party 
shall  act,  in  accordance  with  its  constitutional  processes,  to  meet  the 
danger  resulting  from  an  armed  attack  or  other  actions  which  threaten 
the  security  of  the  Panama  Canal  or  of  ships  transiting  it. 

2.  For  the  duration  of  this  Treaty,  the  United  States  of  America 
shall  have  primary  responsibility  to  protect  and  defend  the  Canal. 
The  rights  of  the  United  States  of  America  to  station,  train,  and  move 
militar}'  forces  within  the  Republic  of  Panama  are  described  in  the 
Agreement  in  Implementation  of  this  Article,  signed  this  date.  The  use 
of  areas  and  installations  and  the  legal  status  of  the  armed  forces  of 
the  United  Stales  of  America  in  the  Republic  of  Panama  shall  be 
governed  by  the  aforesaid  Agreement. 

3.  In  order  to  facilitate  the  participation  and  cooperation  of  the 
armed  forces  of  both  Parties  in  the  protection  and  defense  of  the 
Canal,  the  United  States  of  America  and  the  Republic  of  Panama 
shall  establish  a  Combined  Board  comprised  of  an  equal  number  of 
senior  military  representatives  of  each  Party.  These  representatives 
shall  be  ciiarged  by  their  respective  governments  with  consulting  and 
cooperating  on  all  matters  pertaining  to  the  protection  and  defense  of 
the  Canal,  and  with  planning  for  actions  to  be  taken  in  concert  for  that 
purpose.  Such  combined  protection  and  defense  arrangements  shall 
not  inhibit  the  identity  or  lines  of  authority  of  the  armed  forces  of 
the  United  States  of  America  or  the  Republic  of  Panama.  The  Com- 
bined Board  shall  provide  for  coordination  and  cooperation  concern- 
ing such  matters  as; 

(a)  The  preparation  of  contingency  plans  for  the  protection 
and  defense  of  the  Canal  based  upon  the  cooperative  efforts  of 
the  armed  forces  of  both  Parties ; 

(b)  The  planning  and  conduct  of  combined  military  exercises; 
and 

(c)  The  conduct  of  United  States  and  Panamanian  militarr 
operations  with  respect  to  the  protection  and  defense  of  the  Canal. 

4.  The  Combined  Board  shall,  at  five-year  intervals  throughout  the 
duration  of  this  Treaty,  review  the  resources  being  made  available  by 
the  two  Parties  for  the  protection  and  defense  of  the  Canal.  Also,  the 
Combined  Board  shall  make  appropriate  recommendations  to  the  two 
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Amendment  No.  11  {Exec.)  96-1 

At  the  end  of  articU  /F,  add  the  foUmoing  : 

*'ff.  For  the  durati/m  of  this  Treaty  and  consistent  with  the  other  pro- 
visions of  this  article,  both  Parties  agree  that,  subject  to  the  other  pro- 
visions of  this  Treaty^  only  the  RemibVic  of  Panama  or  the  United 
States  of  America  may  maintain  military  forces,  defense  sites,  or  mili- 
tary inst allot iems  in  the  national  territory  of  the  Republic  of  Panmrui.^''. 


Amendment  No.  11  {Exec.)  95-1^  {Sen.  Dole  and  Sen.  Goldwater) 

The  amendment  would  add  a  new  paragraph  6  to  article  IV  of  the 
Panama  Canal  Treaty  which  would  prohibit  the  stationing  of  any  non- 
U.S.  or  non-Panamanian  troops  in  Panama  until  the  year  2000.  (The 
provision  of  the  Neutrality  Treaty,  article  V,  preventing  the  station- 
ing of  any  foreign  troops  in  Panama  does  not  become  effective  until 
2000.) 


Amendment  No.  11  {Exec.)  9o-l  would  provide  that  until  the  vear 
1999  only  Panama  or  the  U.S.  may  maintain  military  forces,  de^nse 
sites  or  military  installations  in  the  territory  of  Panama.  The  Depart- 
ment considers  this  amendment  unnecessary. 

No  provision  in  our  existing  treaties  with  Panama  would  preclude 
the  introduction  of  foreign  forces  into  the  territory  of  Panama  outside 
the  Canal  2!one.  The  past  opposition  of  the  Panamanian  people  to  a 
foreign  presence,  the  fact  that  Panama  is  a  militan,-  ally  of  the  United 
States,  and  the  presence  of  U.S.  military  forces  in  Panama  have  sened 
effectively  to  deter  any  introduction  of  hostile  foreign  forces  into 
Panama :  nothing  in  the  new  treaties  would  alter  this  equation  prior  to 
the  year  2000. 

Indeed,  the  factors  which  have  presented  a  foreign  presence  in  the 
past  would  be  strengthened  under  the  Panama  Canal  Treaty  as  now 
drafted.  The  V.S.  and  Panama  commit  themselves  to  protect  and  de- 
fend the  Canal.  The  \_'.S.  will  have  the  primary  responsibility  to  pi-o- 
tect  and  defend  the  Canal  until  the  year  -2000.  and  rights  to  station, 
train  and  move  forces  in  Panama.  The  U.S.  and  Panama  will  establish 
a  Combined  Board  to  consult  and  cooperate  on  all  matters  pertaining 
to  the  protection  and  defense  of  the  Canal,  including  the  planning  and 
conduct  of  military  operations.  Thus,  the  U.S.  will  have  substantially 
the  same  rights  it  possesses  today  to  protect  and  defend  the  Canal,  in- 
cluding the  right  to  prevent  military  forces  of  any  other  power  from 
attacking  or  threatening  to  attack  the  Canal.  Furthermore,  the  new 
Treaties  will  facilitate  cooperation  with  Panama  and  lead  to  a  strength- 
ening of  our  ties. 

Until  the  year  2000  we  do  not  need  greater  treaty  rights  in  regard 
to  defense  than  we  have  today.  It  would  seriously  complicate  the  ratifi- 
cation process  to  attempt  to  amend  the  treaty  in  this  regard  and  to  do 
so  miglit  well  prove  offensive  to  Panama. 

During  the  negotiations.  Panama  expressed  in  strong  terms  its  in- 
tention not  to  permit  forces  from  any  third  State  to  establish  bases  in 
Panama.  It  was  for  this  reason  that  Panama  strongly  favored  the  in- 
clusion in  the  Neutrality  Treaty  of  Article  V.  which  states  that  after 
2999  ••_  _  _  onlv  the  Republic  of  Panama  shall  operate  the  Canal  and 
maintain  military  forces,  defense  sites  and  military  installations  with 
its  national  territory."  Panama,  like  us.  wished  to  make  it  absolutely 
clear  that  the  termination  of  the  U.S.  military  presence  at  the  end  of 
the  centurv  would  not  be  misconstrued  as  an  opportunity  for  another 
foreign  power  to  establish  bases  in  Panama. 
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Goromments  respecting  projected  roquireinents.  the  efficient  utiliza- 
tion of  arailable  resources  of  the  two  Parties,  and  other  matters  ot 
mutual  interest  with  respect  to  tlie  protection  and  defense  ot  tlie 
Canal.  ., .... 

5.  To  the  extent  possible  consistent  with  its  primary  responsii)iiu\ 
for  the  protection  and  defense  of  the  Panama  Canal,  the  I  Tilted 
States  of  America  will  endeavor  to  maintain  its  armed  forces  in  tlie 
Republic  of  Panama  in  normal  times  at  a  level  not  m  excess  of  that 
of  the  armed  forces  of  the  United  States  of  America  m  the  territory 
of  the  former  Canal  Zone  immediately  prior  to  the  entry  into  force 
of  this  Treaty. 

Article  V 

PRINCIPLE  OF  XON- INTERVENTION 

Employees  of  the  Panama  Canal  Commission,  their  dependents  and 
dteignated  contractors  of  the  Panama  Canal  Commission,  who  are 
nationals  of  the  United  States  of  America,  shall  respect  the  laws  of 
the  Republic  of  Panama  and  shall  aiistain  from  any  activity  incom- 
patible with  the  spirit  of  this  Treaty.  Accordingly,  they  shall  abstain 
from  any  political  activity  in  the  Republic  of  Panama  as  well  as  from 
any  intervention  in  the  internal  affairs  of  the  Republic  of  Panama. 
The  United  States  of  America  shall  take  all  measures  within  its  au- 
thority to  ensure  that  the  provisions  of  this  Article  are  fulfilled. 
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Amendment  No.  4  {Exec.)  95-1 
In  article  P",  etriJee  out  the  second  sentence. 


Amendment  No.   4,    (Exec.)   95-1    {Dole) 

This  provision  of  Amendment  No.  4  would  strike  the  prohibition  on 
involvement  in  Panamanian  interna]  affairs  by  U.S.  citizen  employees 
of  the  Canal  Commission. 


The  treaty  provision  oonceming  abstention  by  U.S.  employees  of  the 
Panama  Canal  Commission  from  any  political  activity  or  intervention 
in  the  internal  affairs  of  the  Republic  of  Panama  aesures  both  Panama, 
and  the  rest  of  the  world  that  U.S.  citizen  employees  of  the  Commis- 
sion are  not  to  engage  in  Panamanian  politics.  This  provision  is  drawn 
from  the  XATO  and  other  status  of  forces  agreements  and  has  not 
been  considered  a  burden  on  U-S.  personnel  stationed  in  the  countries 
concerned. 


PROTECTION  OF  THE  ENVIEOXafENT 

1.  The  United  States  of  America  and  the  Republic  of  Panama 
commit  themselves  to  implement  this  Treaty  in  a  manner  consistent 
with  the  protection  of  the  natural  environment  of  the  Republic  of 
Panama.  To  this  end,  they  shall  consult  and  cooperate  with  each  other 
in  all  appropriate  ways  to  ensure  that  they  shall  give  due  regard  to 
the  protection  and  conservation  of  the  environment. 

2.  A  Joint  Commission  on  the  Environment  shall  be  established 
with  equal  representation  from  the  United  States  of  America  and  the 
Republic  of  Panama,  which  shall  periodically  review  the  implementa- 
tion of  this  Treaty  and  shall  recommend  as  appropriate  to  the  two 
Governments  ways  to  avoid  or.  should  this  not  be  possible,  to  mitigate 
the  adverse  ennronmental  impacts  which  might  result  from  their 
respective  actions  pursuant  to  the  Treaty. 

3.  The  United  States  of  America  and  the  Republic  of  Panama  shall 
furnish  the  Joint  Commission  on  the  Environment  complete  informa- 
tion on  any  action  taken  in  accordance  with  this  Treaty  which,  in  the 
judgment  of  both,  might  have  a  significant  effect  on  the  enWronment. 
Such  information  shall  be  made  available  to  the  Commission  as  far  in 
advance  of  the  contemplated  action  as  possible  to  facilitate  the  study 
by  the  Commission  of  any  potential  environmental  problems  and  to 
allow  for  consideration  of  the  recommendation  of  the  Commission  be- 
fore the  contemplated  action  is  carried  out. 

AjmcLE  VII 


1.  The  entire  territory  of  the  Republic  of  Panama,  including  the 
•reas  the  use  of  which  the  Republic  of  Panama  makes  available  to  the 
United  States  of  America  pursuant  to  this  Treaty  and  related  agree- 
ments, shall  be  under  the  flag  of  the  Republic  of  Panama,  and  conse- 
quently such  flag  always  shall  occupy  the  position  of  honor 
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2,  The  flag  of  the  United  States  of  Amerira  may  be  displayed,  to- 
/^ther  with  the  flap  of  the  Republic  of  Panama,  at  the  headquarters 
uf  the  Panama  Canal  Commission,  at  the  ^ile  of  the  Combined  Board, 
and  as  provided  in  the  Agreement  in  Implementation  of  Article  IV 
of  this  Treaty. 

3,  The  flag  of  the  United  States  of  America  also  may  be  displayed 
at  other  places  and  on  some  occasions,  as  agreed  by  both  Parties. 

Article  VIII 

PRIV1LEOE8   AND   JMMCNITIEB 

1.  The  installations  owned  or  used  by  the  agencies  or  instrumentali- 
ties of  the  United  States  of  America  operating  in  the  Republic  of 
Panama  purftuant  to  this  Treaty  and  related  agreements,  and  their 
official  archives  and  documents,  shall  be  inviolable.  The  two  Parties 
shall  agree  on  procedures  to  be  followed  in  the  conduct  of  any  criminal 
investigation  at  such  locations  by  the  Republic  of  Panama. 

2.  Agencies  and  instrumentalities  of  the  Gover  icnt  of  the  United 
Stotes  of  America  operating  in  the  Republic  of  i  anama  pursuant  to 
this  Treaty  and  related  agreements  shall  be  immune  from  the  juris- 
diction of  the  Republic  of  Panama. 

3.  In  addition  to  such  other  privileges  and  immunities  as  are  af- 
forded to  employees  of  the  United  States  Government  and  their  de- 
pendents pursuant  to  this  Treaty,  the  United  States  of  America  may 
desigiiale  up  to  twenty  officials  of  the  Panama  Canal  Commission  who, 
along  with  their  dependents,  shall  enjoy  the  privileges  and  immunities 
accorded  to  diplomatic  agents  and  their  dependents  under  interna- 
tional law  and  practice.  The  United  States  of  America  shall  fiimish  to 
the  Republic  of  Panama  a  list  of  the  names  of  said  officials  and  their 
dependents,  identifying  the  pasitions  they  occupy  in  the  Government 
of  the  United  States  of  America,  and  shall  keep  such  list  current  at 
nil  times. 

Article  IX 

AITLICABLE   LAWS   AND   LAW   ENFOBCEMEVT 

1.  In  accordance  with  the  provisions  of  this  Treaty  and  related  agroe- 
menlH.  the  law  of  the  Republic  of  Panama  shall  "apply  in  the  areas 
made  available  for  the  use  of  the  United  States  of  America  pursuant 
to  this  Treaty.  The  law  of  the  Republic  of  Panama  shall  be  applied 
to  matters  or  events  which  occurred  in  the  former  Canal  Zone  pnor  to 
tho  entry  into  forct'  of  this  Treaty  only  to  the  extent  specifically  pro- 
vide in  prior  treaties  and  aprceiiient*., 

2.  Natural  or  juridical  persons  who.  on  the  date  of  entry  into  force 
of  this  Treaty,  are  engaged  in  business  or  non-profit  activities  at  loca- 
tions in  the  former  Canal  Zone  may  continue  such  business  or  activi- 
ties at  those  locations  under  the  same  tpims  and  conditions  prevailing 
prior  to  the  entry  into  force  of  this  Treaty  for  a  thirty-month  transi- 
tion period  from  its  entry  into  force.  The  Republic  of  Panama  shall 
maintain  the  same  operat  ing  conditions  as  those  applicable  to  the  afore- 
mentioned enterprises  prior  to  the  entry  into  force  of  this  Treaty  in 
order  that  thev  may  rwoive  licenses  to  do  business  in  the  Republic 
of  Panama  subject  to  their  compliance  with  the  requirements  of  its 
law.  Tlicn-after,  such  persons  sliall  receive  the  same  treatment  under 
the  law  of  tho  Republic  of  Panama  as  similar  enterprises  already  es- 
tablished in  the  rest  of  the  territory  of  the  Republic  of  Panama  with- 
out "iiscrimination. 

.1.  The  rights  of  ownership,  as  recognized  by  the  United  States  of 
America,  enjoyed  by  natural  or  juridical  private  persons  in  buildings 
and  other  improvements  to  real  propeHy  locaerl  m  the  former  Canal 
Zone  ahall  be  recognized  by  the  Republic  of  Panama  in  conformity 
with  its  laws.  ^ 
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4.  With  respect  to  buildings  and  other  improvements  to  real  prop- 
erty lofated  in  the  Canal  operating  areas,  liousing  areas  or  other  areas 
subject  to  the  licensing  procedure  established  in  Article  IV  of  the 
Agreement  in  Implementation  of  Article  III  of  this  Treaty,  the  own- 
ers shall  be  authorized  to  continue  using  the  land  upon  which  their 
property  is  located  in  acconlance  with  the  procedures  established  in 
ihat  Article, 

.■).  With  respect  to  buildings  and  other  improvements  to  real  prop- 
erly located  in  areas  of  the  former  Canal  /one  to  which  the  afore- 
said licensing  procedure  is  not  applicable,  or  may  cease  to  be  appli- 
cable during  the  lifetime  or  upon  termination  of  this  Treaty,  the 
owners  may  continue  to  use  the  land  upon  which  their  property  is 
located,  subject  to  the  payment  of  a  reasonable  charge  to  the  Republic 
of  Panama.  Should  fiie  Republic  of  Panama  decide  to  sell  such  land, 
(he  owners  of  the  buildings  or  other  improvements  located  thereon 
shall  be  offered  a  first  option  to  purchase  such  land  at  a  reaonable 
cost.  In  the  case  of  non-profit  enterprises,  such  as  churches  and  fra- 
ternal organizations,  the  cost  of  the  purchase  will  be  nominal  in  ac- 
cordance with  the  prevailing  practice  in  the  rest  of  the  territorj-  of  the 
Republic  of  Panama, 

6.  If  any  of  the  aforementioned  persons  are  required  by  the  Republic 
of  Punania  lo  discontinue  their  activities  or  vacate  their  property 
for  public  purposes,  they  shall  be  compensated  at  fair  market  value 
by  trip  Rt'public  of  Panama. 

7.  The  provisions  of  paragraphs  2-6  above  shall  apply  to  natural  or 
juridicial  p<?rsons  who  have  been  engaged  in  business  or  non-profit 
activities  at  locations  in  the  former  Canal  Zone  for  at  least  six  months 
prior  to  the  date  of  Hignatnre  of  this  Treaty. 

8.  The  Republic  of  Ponama  shall  not  Lssue.  adopt  or  enforce  any  law, 
decrees,  n-gulntion,  or  international  agreement  or  take  any  other  action 
wliicli  purports  to  regulat<>  or  would  otherwise  interfere  with  the  exer- 
ciM'  on  the  part  of  the  United  StJitfs  of  America  of  any  right  granted 
under  this  Treaty  or  related  agreements. 

ft.  Vessels  transiting  the  Canal,  and  cargo,  passengers  and  crews 
carried  on  such  ves-selw  shall  be  exempt  from  any  taxes,  fees,  or  other 
charges  bv  the  Republic  of  Panama.  However,  in  the  event  such  vessels 
call  at  a  Panamanian  port,  they  may  be  assessed  charts  incident  there- 
to, such  as  charges  for  services  provided  to  the  vessel.  The  Republic  of 
Panama  may  also  require  the  passengers  and  crow  disembarking  from 
8llch  vessel  to  pay  such  taxes,  fees  and  rharges  as  are  established  under 
Panamanian  low  for  persons  entering  its  territory.  Such  taxes,  fees 
and  charges  shall  l>o  assessed  on  anondiscrimintory  basis. 

10.  Tlip  United  States  of  America  and  the  Republic  of  Panama  will 
cooperate  in  taking  such  steps  as  may  from  time  to  time  be  necessary  to 
guamnteo  the  security  of  the  Panama  Canal  Commission,  its  property 
ita  employees  and  their  dependents,  nnd  their  property,  the  Forces  of 
the  United  States  of  America  and  the  members  thereof,  the  civilian 
component  of  the  United  States  Forces,  the  dependents  of  meitibers  of 
the  Forres  and  the  civilian  component,  and  their  property,  and  the  con- 
tractors of  the  Panama  Canal  C-ommission  and  of  the'United  States 
Forces,  their  dependents,  and  their  property.  The  Republic  of  Panama 
will  seek  from  its  Legislative  Branch  such  legislation  as  may  be  needed 
to  carry  out  tho  foregoing  purposes  and  to  punish  any  offendesr. 

_  U,  The  Parties  shall  conclude  an  agreement  wliere'by  nationals  of 
either  State,  who  aro  sentenced  by  the  courts  of  tho  other  State,  and 
who  are  not  domiciled  therein,  may  elect  to  serve  their  sentences  in 
their  State  of  nationality. 

AimcLE  X 

EMPLOTMF.N-T    WITH   TllE   r.lNAMA    CAXAI.   COMMISSION 

1.  In  exorcising  its  rights  and  fulfilling  its  responsibilities  as  the 
employer,  tho  United  States  of  America  shall  establish  employment 
and  labor  regulations  which  shall  contain  the  terms,  conditions  and 
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prprcquiKitcs  /or  nil  categories  of  employees  of  (lie  Panama  Canal  Com- 
mission. Thcst'  re^ilations  shall  be  provided  to  (he  Republic  of  Panama 
j)rior  to  their  enti-v  into  fore*. 

2.  (a)  The  regulations  shall  establish  a  system  of  preference  when 
hiring  employee*,  for  Pannmaninn  applicants  possessinff  the  skills  and 
(|ualincations  rpquire^l  for  emptoyiiient  by  the  Panama  Canal  Com- 
mission. The  United  Staters  of  America  shall  endeavor  to  ensun- that 
the  niinibcr  of  Panamanian  nationals  employed  by  the  Panama  Canal 
Commission  in  relation  to  the  total  number  of  its  employees  will  con- 
form to  the  proportion  estublislied  for  foreign  enterprises  under  the 
law  of  the  Republic  of  Panama. 

(b)  The  tenn.s  and  conditions  of  employment  to  be  established  will 
in  general  be  no  less  favorable  to  persons  already  employed  by  (he 
"  '■       •   '•      pany  or  Canai  Zone  Government  prior  to  the 


AMENDMENTS 


SUMMARIES  OF  AMENDMENTS 


EXECUTIVE  BRANCH  COMMENTS 


n  effect  immediately  prior 


Panama  Canal  Company  i 

I'lifrv  into  fonc  of  this  Treaty,  than  tliosc  i 

to  llint  date. 

11.  (a)  The  United  States  of  Anierira  shall  establish  an  employ- 
mi'nt  |)olicy  for  the  Panama  Canal  Commission  that  shall  generally 
limit  the  recruitment  of  per-wnnel  outside  the  Republic  of  Panama 
to  persons  pof^sessinp  re<]uisite  skills  and  qualifications  which  are  not 
iivjiilfible  in  the  Republic  of  Panama. 

/h)  The  I'nited  States  of  America  will  establish  training  pro- 
■.'[iiuis  for  Pfinnnianian  employees  and  apprentices  in  order  to  incrett.se 
llic  iiiimhiT  nf  Pnnnmnnian  nationals  qualified  to  assume  positions 
ivjtii  the  Piiiiitma  Cona!  Commission,  as  positions  become  available. 
((■(  Wiliiin  five  yr-ar^  from  the  enfiy  into  force  of  this  Treaty,  the 
nittnbiT  nf  United  Slates  nationals  employed  by  the  Panama  Ciinal 
Cnmrnissinn  who  were  previously  employed  by  the  Panama  Canal 
<'ompiiny  shall  Iw  nt  least  twenty  percent  less  than  the  total  number 
nf  I'nited  States  nationals  working  for  the  Panama  Canal  Company 
iMiiiH'difitely  prior  to  the  entry  info  force  of  this  Treaty. 

(d|  Tlip  United  States  of  Amerii'w  shall  periodically  inform  the 
Iti'iiiiMir  nf  Piinamii.  throrigli  tlie  Coordinating  Commitfee.  e.stab- 
li-lieil  pursuant  to  the  Agieeinent  in  Implementation  of  Article  III 
'if  tliJR  Treaty,  of  available  positions  within  the  Panama  Canal  Com- 
mission. The  Hepublic  of  Panama  slmll  similarly  proviite  the  Ignited 
Stiites  of  America  nny  information  it  may  have  as  to  flio  availability 
of  Panamaninn  nationals  claiming  to  have  skills  and  (jualificatioris 
thiit  might  !>e  reqiiired  by  the  Panama  Canal  Commission,  in  order 
lluit  the  United  States  of  America  may  lake  this  information  into 
nrroimt. 

4.  The  TTnited  Stoles  of  America  will  establish  qualifirations  stand- 
nnls  for  skills,  training  uiid  experience  re(min'd  by  the  Panama  Cantil 
C-iiiNiiiJvsion,  In  establishing  such  standards,  to  the  extent  tlicy  include 
II  ivi|iinement  for  a  pn.fcssiorinl  limi-e.  the  Uni.od  States  of  America, 
wiilifjiii  prejudiie  to  its  lighi  (o  Mi|iiiri-  iiddilionat  professional  skills 
iiiiil  iiiiiilificiitions,  sluiM  i-ocogiiizc  Hie  professional  licensies  issued  by 
I  111'  iir)iiibli.of  I'ananui. 

.1.  The  Uiiiicd  States  of  America  shall  e.stabli.sh  a  policy  for  the 
|.iiioilii'  roiiiii.iii,  at  a  iiui.tinnim  of  every  five  years,  of  United  States 
iiii/.fii  eijiployees  iind  oilier  non-]*Annnuinian  employees,  hired  after 
I  he  eiitiy  into  force  of  this  Treaty.  It  is  recognized  that  certain  e.xcen- 
lions  to  the  said  policy  of  rotation  niav  be  made  for  sound  adminis- 
tiTitiye  rea.sons,  such  as  in  the  case  oi  employees  holding  iiositions 
ri'iiuiring  certain  non-transferable  or  non-recriiitable  skills. 

6.  With  regard  to  wages  and  fringe  benefits  there  shall  be  no 
liMTiminatioii  on  the  basi.s  of  mitionality.  sex.  or  race.  Payments  by 
•  I'liiiiiiiiii  Cinial  Coiumi^sioii  of  mlditional  remuneration,  or  the 
.vl■.|..ll^  „i  olh.M  hiiielUs.  MK-h  ,is  liDiiie  leave  benefits,  to  United 
il.'-  iiationuiN  i-mplovcd  pri<.i  tnniirv  into  force  of  this  Treaty,  or 
|tci>oii*.  of  any  national  it  ;v.  iruiudiiiK  Panamanian  nationals  who 
'  thereafter  reeriiited  outside  of  the  Republic  of  Panama  and  who 
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L-hnnec  (licir  place  of  residence.  t.lmll  not  he  considered  to  be  dis- 
crimiimlion  for  I  lie  puri>o.*fof  tins  paragrapii. 

7.  I'ersoiis  cmpIovMl  by  fhe  PiiimiiiA  Canal  Compairj'  or  Cannl 
7.1.1,1-  (ioiritirjiint  prior  t.>  the  cntrv  into  force  of  this  Tresty,  wlio 
:irr>  ili-^pl/M  .■.!  f  i  nju  llicir  itriploviiicnt  i\s  a.  result  of  the  discontinuance 
i.v  llii>  Iiiitc.t  Slate  of  Ani.Vica  of  cirtain  uotivlties  pursuant  to 
Ihis  Treaty,  will  be  placed  by  t)ie  Uiiite«l  States  of  America,^  to  the 
iiiaxiiiiuni  extent  feasible,  in  oliier  appropriate  jobs  witli  the  (iovcrn- 
uient  of  the  United  .States  in  aecordnnce  with  United  States  Civil 
Service  regulations.  For  such  persons  who  are  not  United  States  na- 
lional.s  |ihi<cinent  efforts  will  be  confined  to  United  States  Govern- 
Miriit  activitir->  loraleil  wilhin  the  Republic  of  Panama.  Likewise, 
jK-i-on^  pi.-ijNu.-lv  ciuptoved  in  activities  for  which  the  Republic  of 
run.itnii  a-^imics' rc-jj-msibilitv  as  a  i-esult  of  this  Treaty  will  be 
.nriltiiii.d  in  Ihcir.-niploviiu-nl  to  the  maximum  extent  feasible  by  the 
R.puMjr  of  I'aiitinia.  Tl.c  Republic-  of  Panama  shall,  to  the  maximum 
•'\li-i\l  fiaMble,  ensure  thai  the  teniiM  and  conditions  of  employ- 
iii.til  npiiliiiil.le  to  personnel  employed  in  the  activities  for  which  it 
ii"urii'-s  re-fjonsibility  are  no  lesa  favorable  than  those  in  effect  im- 
me.lmlelv  prior  to  the  entry  into  force  of  this  Treaty.  Non-United 
Stales  niiliomits  employed  by  the  Panama  Canal  Contpany  or  Canal 
/.i.iie  (iiivfiiimeiit  prioV  to  the  enlry  into  force  of  this  Treaty  who 
(in>  involuntanly  separated  from  their  positions  be<?ause  of  the  dis- 
.iiiidnuiMiie  ijf  im  intivitv  by  reason  of  this  Treaty,  who  are  not 
mlilleil  to  iHi  ifMinediatc  n'nnii'ity  under  the  United  States  Civil  Serv- 
1,1'  Retirement  S^sii-nt,  iiixl  for  whom  continued  emjiloyment  in  tlie 
|ie;iiihlir  nf  I'aiiaiiia  ltv  tiic  (iovcniment  of  the  L  nited  States  of 
.Vitnriea  is  not  pmcliciiblc.  will  lie  provided  special  job  placement 
assistance  by  llie  liepublic  of  Panama  fctr  employment  in  positions 
for  which  tliey  may  I»e  i|ualiHed  by  experiences  nn<l  training, 

K.  The  Parties  agree  to  establish  a  system  whereby  the  Panama 
{^annl  Commission  may.  if  deemed  mutually  convenient  or  desirable 
by  tlio  two  Parties,  assign  certain  employees  of  the  Panama  Canal 
Commission,  for  a  limited  perioil  of  time,  to  assist  in  the  operation  of 
activities  transferred  to  the  responsibility  of  the  Republic  of  Panama 
as  a  result  of  tliis  Treaty  or  related  agreements.  The  salaries  and  other 
costs  of  emplovment  of  any  such  persons  assigned  to  provide  such 
iissisliinre  sliiilf  lie  reinibiii-sed  to  the  United  States  of  America  by  the 
Republic  of  Panama. 

{>.  (a)  The  right  of  employees  to  negotiate  collective  contracts  with 
Uio  Paiiaina  f'antil  Commission  is  recognized.  I^abor  relations  with 
employees  of  the  Panama  Catial  Commission  shall  be  conducted  in 

ai nliinie   uidi    fiinns  "f  ri)lleclive  bargaining  established   by  flie 

United  States  of  Aim-ricji  after  consultation  with  employee  unions. 

(b)  Employee  unions  sliall  liavc  the  right  to  affiliate  with  intenia- 
tional  labor  organizations. 

10,  The  United  States  of  America  will  provide  an  appropriate  early 
optional  retirement  program  for  all  persons  employed  by  tiie  Panama 
Cnnal  Company  or  Canal  Zonu  (lovemment  mimcdiately  prior  to  the 
entry  into  force  of  this  Treaty.  In  this  regard,  taking  into  oc^-ount  the 
uni<pio  circumstances  created  by  the  provisions  of  this  Treaty,  includ- 
ing ita  duratimi.  and  their  etVeit  upon  such  employees,  the  United 
States  of  America  shiill.  with  respfct  to  them: 

(a)  determine  that  conditions  exist  which  invoke  applicable 
United  States  law  permitting  early  retirement  annuities  and 
apply  such  law  for  a  substantial  period  of  the  duration  of  the 
Ti^aty; 

(b)  seek  special  legislation  to  provide  more  liberal  entitlement 
to,  and  calcvilation  of,  retirement  annuities  than  is  currently  pro- 
vided for  by  law. 
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AfmcLE  XI 

PnO%18IO.VS    FOB    THE    TRANSITIOV    TERIOD 

The  Republic  of  Panama  shall  rearaume  plenary  juris<1iction  over 
Iho  /ormer  Canal  Zone  upon  entry  into  force  of  tliis  Treaty  and  in 
nconlance  with  ilw  tennN. 

1.  In  order  to  provide  for  an  orderly  transition  to  the  full  applica- 
tion of  the  juriscjictional  arrangements  p^abli-shed  by  this  Treaty  and 
related  agreements,  the  provisions  of  this  Article  shall  become  uppli- 
luble  iij)on  the  date  this  Treaty  enteis  into  force,  and  shall  remain  in 
effect  for  tliirty  calendar  months.  The  authority  granted  in  this 
Article  to  the  United  States  of  America  for  this  transition  period  shall 
supplement,  and  is  not  intended  to  limit,  the  full  application  and  etfect 
of  tile  rights  and  authority  /jranted  to  the  United  States  of  America 
elsewhere  in  thinTivaty  and  in  related  agi-eements. 

■_'.  During:  this  tranntion  period,  the  criminal  and  civil  laws  of  the 
United  Stales  of  .Vmeiica  .sliull  apply  concurrently  with  those  of  the 
J{ipul>lir  of  I'aiiama  in  certain  of  the  areas  and  installations  made 
jiMNliiijK-  for  ihc  use  of  tlie  Utiiti-d  Slates  of  Ajnerica  pursuant  to 
Ibis  Trciily,  in  accordance  ivith  the  foliowinp  provisions : 

(a)  The  Hepiiblic  of  i*anania  pernnis  the  authorities  of  the 
United  States  of  America  to  have  the  primary  ri|tht  to  exercise 
criminal  jurisdiction  over  United  States  citizen  employees  of  the 
Panama  funni  Comniission  and  their  dependents,  and  membei-s 
of  the  I'liiii'd  Stales  Forces  and  civilian  component  and  their 
dejiendcnls.  in  I  be  fotbuvinp cases: 

(i)   foi  any  offense  committed  during  the  transition  period 
within  such  areas  and  installations,  and 

(ii)  for  anv  otfense  committed  prior  to  that  period  in  the 

former  Canal  Zone, 

Thf  Hcpublii'  of  Paniuiia  slmll  hiive  ihe  primaiT  right  to  exercise 

jiiri'.rliilinn  over  III]  Mlh.T  offenses  lOiiiniitled  by  siich  persons,  except 

ris-iMierwiM-  jiroviiled  in  tlusTi-eaty  and  related  a^eements  or  as  may 

lie  othr.MM-e  iifrrei'd, 

(t>)   Kither  Party  may  \vaivc  its  primary  right  to  exercise  jtiris- 

iliclion  in  »  s|)ecifie  case  or  category  of  cases. 

■'■  '.'"'.  l'"''''*'  ''^'a'ps  of  America  shall  i-etain  the  right  to  exercise 

jurisdiction  in  criminal  cases  n-lating  to  offenses  committed  prior  to 

the  entry  itilo  foice  of  this  Treaty  in  violation  of  the  laws  applioable 

in  the  former  ('ami!  Zone. 

4.  For  the  tninsition  period,  the  United  Slates  of  America  shall 
retam  police  autlmrity  and  maintain  a  police  foi-ce  in  the  aforemen- 
tioned areas  and  installations,  In  such  areas,  the  police  authorities  of 
the  I  nit.-d  States  ')f  Amen.u  niiiy  take  into  custody  anv  person  not 
Mil>].Tl  inUu-u  priiriinv  jiirKdution  if  such  person  is  believed  to  have 
.niiimillcti  or  l(.  Ill-  (..ttHiiiltiiii;  an  offense  against  applicable  laws  or 
iv;-„[i,lHms  ami  -hull  pnunptlv  Inm-fer  custody  to  the  police  authori- 
lies  nf  il.c  K,.[M.bl,r  „f  I':.,,,,,,,..,  The  United  States  of  America  and 
(he  I{..|,ul.li,.  ..f  I'e.ianm  -In.  I  .siabhsh  jomt  |H.lice  patrols  in  agreed 
.H,.,.s.  .\„v  miesrs  .oiiducied  by  a  joint  patrol  shall  be  the  responsi- 
l'ilit>  ni  ilie  paiiol  member  or  members  representing  the  Party  haying 
|iiiimn  V  jitii-Mliction  over  the  person  or  persons  arrested. 

;'■  7'' ^""'s  ot  the  United  SUites  of  America  and  related  person- 

nil,  tiinrluiniiip  in  the  former  Canal  Zone  immediately  prior  to  the 
entry  into  fon-e  of  this  Treaty,  may  .-onlimie  to  function  durine  the 
transition  period  for  the  judicial  enfoivemeni  of  the  jurisdiction  to  be 
exercised  by  the  United  Stales  of  America  in  accordance  with  this 
Article. 

C.  In  civil  oases,  the  civilian  coiirt.s  of  the  United  States  of  America 
in  the  Itepiibhc  of  Panama  simll  have  no  jurisdiction  over  new  cases  of 
u  private  civil  nature,  but  shall  retain  full  jurisdiction  during  the 
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Amendment  No.  3  {Exec.)  95-1 

In  the  second  aent^tife  of  the  first  paragraph,  of  article  XI,  strike 
out  '■'■for  thirty  calendar  months"  and  insert  in  Ueu  thereof  "until  suck 
date  wi  is  agreed  upon  btf  the  members  of  the  Pawima  Canal  CormUta- 
tive  Committee,  hut  not  before  January  1,  1990". 

In  paragraph  2  of  article  XI,  amend  subparagraph  {a)  to  read  as 
fowti's  .■ 

"(fl)_  The  authorities  of  the  United  States  of  America  sluiIZ  have 
the  primary  right  to  cxovtse  criminal  and  civil  jurisdiction  over 
employees  of  the  Panama  Canal  Com.mission  who  are  citizens  of 
tite  United  States  and  their  dependents,  and  members  of  the 
United  States  Forces  and  civUian  component  and  their  depend- 
ents, in  the  following  cases:". 
In  paragraph  S{a](i)  of  article  XI,  strike  out  ''offense  committed" 
and  insert  m  lieu  thereof  ''act  or  omission". 

In  the  anner  entitled  "Procedures  for  the  Cessation  or  Transfer  of 
and  insert  in  lien  thereof  "act  or  omission". 

In  the  text  following  clause  (it)  of  paragraph  e(a)  of  article  XI, 
strike  out  ^''offenses  com.mitted'^  and  insert  in  lieu  thereof  ''acts  or 
omissions". 

In  the  annex  entitled  ''Procedures  for  the  Cessation  or  Transfer  of 
Activities  Carried  out  by  the  Panama  Canal  Company  and  the  Coined 
Zone  Government  and  Illustrative  List  of  the  Functions  that  may  be 
Performed  by  the  Panama  Canal  Commission",  strike  out  paragraph 
4(b)  an/1  insert  in  lieu  thereof  the  following: 

''(ft)    Upon  termination  of  the  transition  period  provided  for 
under  article  XI  of  this  Treaty,  governmental  services  such  as: 
in   Police; 
"(«)  Courts;  and 
'  (Hi)  Prison  system.^\ 


SUMMARIES  OF  AMENDMENTS 

Amendment  No.  3  (Exec.)  95-J  (Dole) 

Tliis  amendment  would  extend  the  30  month  transition  period  for 
the  transfer  of  law  enforcement  and  judicial  functions  to  at  least 
January  1,  1990.  After  that  date  the  period  could  be  terminated  by 
agreement  of  the  Panama  Canal  Consultative  Committee. 


EXECUTIVE  BRANCH  COMMENTS 

Amendment  No.  3  (Exec.)  9S-1 

This  suggested  Amendment  generally  would  extend  the  transitji 
period  provided  for  in  Article  XI  of  the  Panama  Canal  Treaty  um 
the  U.S.  agreed  to  terminate  it,  but  not  earlier  than  1990,  and  won 
provide  for  the  exercise  of  some  additional  U.S.  civil  jurisdiction 
1  anama  during  that  period. 

Extension  of  the  transition  period  is  not  necessary  for  the  efficie 
operation  and  effective  defense  of  the  Panama  Caniil.  The  transiti. 
I>criod  was  conceived,  in  the  interest  of  both  Parties,  as  a  period  su 
cient  to  allow  for  a  smooth  and  efficient  assumption  of  juiisdictioi 
functions  by  Panama  and  to  dispose  of  mutter^  pending  before  l^ 
courts  in  the  Zone  at  the  start  of  the  Treaty.  The  three-vear  period  1 
twwn  the  ratification  of  the  Treaty  and  the  end  of  tlie  transition 
sumcient  for  both  of  these  purposes. 

Moreover,  in  view  of  the  extensive  rights  and  protections  for  U 
Goyemment  pi-operty  and  personnel  that  will  apply  for  the  life  of  I 
Ti-enty,  extension  of  the  transition  period  would  provide  little  ad 
tional  advantage  to  the  V.S.  U.S.  police  authority  will  cease  in  I 
Canal  operating  and  housing  areas  at  the  end  of  the  transition  peri' 
but  installations  owned  or  used  by  U.S.  agencies  or  instnimeiitalit 
operating  in  Panama  would  be  inviolable  and  the  U.S.  will  contir 
to  protect  them  \vith  watchmen  liaving  authority  to  detain  suspeci 
offenders,  U.S.  military  police  will  continue  to  have  authority  in  i 
fense  sites  and  militaiy  areas  of  coordination.  U.S.  personnel  arresi 
by  Panamanian  police  will  after  pi-ompt  notification  be  transferred 
U.S.  custody  pending  trial  (except  in  the  case  of  a  few  verj-  sent 
crimes). 

As  regards  criminal  jurisdiction,  U.S.  civilian  courts  will  censp 
opei-ate  in  Panama  at  the  end  of  the  transition  period,  but  the  Treat 
do  contemplate  the  continued  exei-cise  of  U.S.  jurisdiction  over  U 
citizen  employees  and  dependents,  assuming  the  Congress  esfablisi 
the  jurisdiction  of  courts  m  the  U.S.  for  that  purpose.  Members  of  t 
U.S.  armed  forces,  the  civilian  component,  and  dependents  would  ct 
tinue  to  be  covered  by  the  status  of  forces  agreement. 

Concerning  the  second  portion  of  the  proposed  amendment  exten 
ing  the  dvil  jurisdiction  of  U.S.  courts,  it  is  unnecessary  to  brand 
U.S.  juri.sdiction  during  the  transition  period  to  include  some  aspec 
of  civil  jurisdiction.  In  regard  to  U.S.  civil  jurisdiction  over  cii 
matters  arising  from  acts  or  omis.sions  after  the  transition  j)crioil,  U. 
citizens  could  in  many  instances  bring  ca.sps  in  courts  in  the  U.S.  ar 
civil  actions  could  be'  brought  against  U.S.  citizens  in  the  courts  > 
Panama. 

A  change  in  the  basic  premise  that  Panama  sliould  reassume  plenai 
jurisdiction  in  the  former  Canal  Zone  would  be  very  costly  in  terms  i 
the  political  acceptalnlity  of  the  Treaty  to  Panama  as  well  as  all  » 
Latin  America,  and.  as  indicated  alwve.  would  not  provide  tlie  Unitt 
States  with  any  additional  rights  necessary  for  the  efficient  operatic 
or  effective  defense  of  I  he  Canal. 

The  main  basis  of  support  ihrouchmif  Latin  America  for  Panama 
treaty  aspirations  has  been  the  widespread  acceptance  of  its  desii-e  t 
exercise  plenary  jurisdiction  over  all  of  its  territory.  Without  tl 
effective  implementation  of  this  basi<-  principle.  Panama  would  cor 
sider  that  its  most  legitimate  aspiration  had  not  been  satisfied  an 
could  count  on  the  suppiirl  of  all  Latin  .\merica  in  tins  i-egard.  Thi 
principle  is  a  fiindaiiii'ntnl  jmif  of  llie  .Tnint  Statement  of  Principle 
and  lias  been  an  underlying  pi  enuM-  of  the  entire  negotiation.  Toexten 
the  transition  period,  ainl  with  it  the  existence  of  V.S.  civilian  polic 
and  courts  in  the  former  Canal  Zone  for  an  indefinite  portion  of  th 
treaty  period,  would  run  counter  to  this  most  basic  premise  of  th 
negotiation  and  would  destroy  the  fundamental  balance  negotiated  i, 
the  Treaty. 
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Irunsitinn  period  to  dispose  of  any  civil  cases,  including  admiralty 
i  11-^1-.  iilrnidv  instituted  and  penrlmg  l>efore  the  couil?  prior  to  the 
i-ntJ\  iiil"  f'jrt'pof  thisTreutj*. 

7.  I'ln-  lu«3.  regululions, undiidniinisIiativpantJiorityof  tlie  United 
States  of  America  appliruble  in  tlie  former  Canal  Zone  immediately 
prior  to  the  entry  into  force  of  this  Tivaty  shall,  to  the  extent  not  in- 
lonsisleiit  willi  this  Treaty  and  i-elated  jign-cments,  continue  in  force 
for  tin-  pnriK.s<.  of  thi-  -■-\i'iVi.-if  l>v  the  United  States  of  America  of  law 
iiifitM  iiricnl  III). I  jiidirial  jiiiisdiction  only  during  the  transition  period. 
Tin-  Uiiilid  Sillily-  .jf  Anuriia  niav  amend,  repeal  orotherMise  clirn};e 
surii  lim-,  i.t:ululi.jnjv  and  ailminlstralne  authority.  The  two  Parties 
^liiill  luriMilt  concerniJig  niticedurul  and  substantive  niatten-  relative 
tn  lljc  ijiiplcrncntalion  of  this  Article,  including  the  disposition  of 
.  iirti-x  pcndin;^  ut  the  end  of  the  transition  period  and,  in  this  respect, 
may  enter  ijito  appropriate  agieements  by  an  exchange  of  notes  or  other 
instrument. 

H,  During  tliis  transition  period,  the  United  States  of  America  may 
loritiniii'  lo  iniarierate  indiviiluals  in  the  ai-eas  and  installations  made 
iiviiihil.le  f..r  ihr  use  of  llie  United  .States  of  America  by  the  Republic 
(if  rapiiiiiiii  imisuaiil  to  this  Treaty  and  related  agreements,  or  to 
(lunsfcr  Uiem  to  peniil  facilities  in  the  United  States  of  *\jiierica  to 
lohiTve  their  sentences. 

AimcLE  XH 

A  BEA-LEVEL  CANAI,  OR  A  TnillD  liANE  OF  LOCKS 

1.  The  Unit«d  States  of  America  and  the  Republic  of  Panama  rec- 
ognize tlint:  a  sea-level  canal  may  be  important  for  international  navi- 
Ciitinn  in  the  future.  Consequently,  durinij  the  duratu>n  of  this  Treaty, 
hnih  Part  "3  ronimit  themselves  to  study  jointly  the  feasibility  of  "a 
Mii-if-vel  canal  in  the  Republic  of  Panama,  and  iii  the  event  they  deter- 
niiue  that  such  a  waterway  is  necessary,  thej'  shall  negotiate  terms, 
ajfH'eable  to  both  Parties,  for  its  construction. 

2.  The  United  States  of  America  and  the  Republic  of  Panama  agree 
on  the  following: 

(a)  No  new  interoceanic  canal  shall  be  constructed  in  the  ter- 
ritory of  the  Republic  of  Panama  during;  tlie  <luration  of  this 
Treaty,  except  in  accordance  with  tlie  provisions  of  tliis  Treaty, 
or  as  the  two  Pnilii-  rmiv  ntherwise  agree;  and 

(b)  Dunni:  tin-  duralion  of  this  Treaty,  the  United  States  of 
America  ahull  not  negotiate  with  third  States  for  the  right  to 
confltrupt  an  interoc<?amc  canal  on  any  other  route  in  the  Western 
Hemisphere,  except  as  the  two  Parties  may  otherwise  agree. 

3.  The  Republic  of  Panama  grants  to  llie  United  States  of  America 
Iho  liglit  to  add  a  third  lane  of  loclis  to  the  existing  Panama  Canal. 
Tliis  right  mav  lie  exercised  at  any  time  during  the  duration  pf  this 
Trenty,  provided  that  tlie  llriitcd  Stales  of  America  has  delivered  to 
the  Republic  of  Panarna  copies  of  the  plans  for  such  construction. 

1.  In  the  event  the  United  .Stjites  of  America  exercises  the  rif'ht 
grjinted  in  paragraph  :i  above,  it  may  use  for  the  purpose,  in  additTon 
to  the  ureas  otherwise  made  available  to  tlie  United  States  of  America 
pursuant  to  this  Treaty,  such  other  areas  as  the  two  Parties  may  agree 
upon.  The  ti-rnis  and  conditions  applicable  to  Canal  operating  areas 
made  avaitable  by  the  Republic  of  Panama  for  the  use  of  the  United 
States  of  America  pursuant  to  Article  III  of  this  Treaty  shall  apply 
in  a  similar  manner  to  such  additional  areas. 

.'p.  In  tlio  constniction  of  the  aforesaid  works,  the  United  .States  of 
Amei  ca  shall  not  use  nuclear  excavation  techniques  without  the  previ- 
ous consent  of  the  RcpiibHc  of  Panama. 


AMENDMENTS 


SUMMARIES  OF  AMENDMENTS 


EXECUTIVE  BRANCH  COMMENTS 


AmendmeTU  No.  1  (Exec.)  96-1 
Paragraph  S(6)  of  article  XII  is  amended  to  read  as  folloics: 

'  (6)  During  the  duration  of  this  Treaty,  the  United  States  of 
America  may  negotiate  with  any  third  State  for  the  right  to  con- 
struct an  interoceaiiic  canal  through  such  third  State  on  an^  other 
route  in  the  Western  JIemisph€re.^\ 
Amendment  No.  10  {Exec.)  05-1 

In  article  XII j  strike  out  paragraph  S. 
Remmiher  subsequent  paragraphs  accof'dingly. 


Amendment  No.  1  (Eu.ec.)  95-1  (Dote) 

This  amendment  would  remove  the  prohibition  on  U.S.  negotiations 
for  a  new  Canal  route  outside  of  Panama  without  the  permission  of 
Panama. 

Amendment  No.  10  (Exec.)  95-1  (Sen.  Dole) 

Amendment  No.  10  would  strike  out  paragraph  2  of  article  XJI, 
the  paragraph  giving  the  United  .States  the  right  to  prevent  the  con- 
struction of  a  sea  level  canal  by  a  third  state  and  prohibiting  U.S. 
negotiations  for  a  canal  route  outside  Panama. 


Amendment  No.  1  (Exec.)  95-1 

The  suggested  amendjiient  would  eliminate  tlio  U.S.  obligation  in 
Article  XII  of  the  Panama  Canal  Treaty  not  to  negotiate  «^th  third 
countries  for  a  right  to  construct  a  sea-level  canal  in  the  Western 
Hemisphere  before  the  year  2000.  Panama  and  the  United  States  agree 
in  Article  XII  that  they  wUl  deal  only  with  each  other  in  the  construc- 
tion of  a  sea-level  canal  between  now  and  the  year  2000. 

During  the  negotiations,  the  United  States  consistently  took  the 
position  that  the  new  treaty  should  include  a  U.S.  veto  over  any  sea- 
level  canal  construction  in  Panama  during  this  period.  Panama  ulti- 
mately agreed  to  accent  this  U.S.  requirement  in  the  context  of  a  recip- 
rocal arrangement  whereby  the  U.S.  would  agree  not  to  construct  a 
sea-level  canal  in  the  Western  Hemisphere  ouUido  of  Panama  during 
the  same  period.  We  considered  this  arrangement  to  be  beneficial  to 
tlie  United  States  since  the  Atlantic-Pacific  Interoceanic  Canal  Study 
Commission  m  its  1370  report  recommended  as  being  feasible  only 
routes  within  Panama  for  a  sea-level  canal,  unless  nuclear  cicuvntion 
techniques  were  used.  Such  excavation  is  against  V.S.  rK>licv  and 
would  violate  the  limited  test-ban  treaty.  Thus,  the  U.S.  lias  awi-oed 
in  the  Treaty  to  give  up.  until  the  year  200(1.  the  theoretical  possiCility 
of  constructing  a  sea-level  canal  on  tlie  most  difficult  and  expensive 
routes  in  exchange  for  a  veto  over  any  construction  on  the  easiest  and 
most  likely  routes—a  beneficial  arrangement  from  the  point  of  view  of 
the  United  States  and  one  we  do  not  wish  to  reverse. 

Amendment  No.  10  (Exec. )  95-1  would  delete  paragraph  2  of  Article 
XII  of  the  Panama  Canal  Treaty.  This  deletion  would  mean  that 
Panama  would  bo  free  to  negotiate  with  a  third  country  or  agency 
for  the  construction  of  a  new  canal  in  Panama  after  the  Panama  Caniil 
Treaty  came  into  force  and  also  that  the  U..S.  would  bo  free  to  negotiate 
with  third  .States  for  the  construction  of  an  inter-oceanic  canal  in  the 
Western  Hemispliere. 

The  Department  opposes  this  deletion  for  the  reasons  given  in  my 
letter  to  you  of  (December  7. 1977)  cnmtnentingon  a  similar  proposal. 
In  summary,  the  U.S.  has  in  the  present  draft  treaty  agn-ed  to  give  up 
until  the  vear  2(Kin  the  theoretical  possibility  of  constructing  a  .sea- 
level  canal  on  the  most  difficult  and  expensive  routes  in  exchange  for 
a  veto  over  any  construction  on  the  easiest  and  most  likely  routes. 
We  consider  this  a  beneficial  arrangement  for  the  United  States. 
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Article  XIII 

rnoPEITTY  TTLIMSFER  AND  KCONOjnC  PARTICIPATIOV  BY  TIIE 
HKPUBLIC  OF  PANAMA 

1.  Upon  termination  of  (his  Treaty,  the  Republic  of  Panama  shall 
assume  total  iPSponBJbiiity  for  the  maiia^pment,  op<Tation,  and  inain- 
ten!in<-p  of  tlic  Panama  Canal,  which  shall  Im?  turned  over  in  operating 
condition  and  fret-  of  lien.--  and  debts,  except  as  the  two  Parties  may 
othei'wifie  agree, 

2.  TJie  United  Stales  of  America  transfers,  without  cliarge,  to  the 
Republic  of  Panama  all  right,  title  and  interest  tlie  United  States  of 
America  may  have  witJi  respect  to  all  real  property,  including  non- 
removable improvements  (hervon.  as  set  forth  below : 

(a)  Upon  the  entrj-  into  force  of  this  Treaty,  the  Panama  Rail- 
road and  such  property  that  was  located  iii  (he  former  Canal 
Zone  but  that  is  not  witliin  tlie  land  and  water  areas  the  use  of 
wliirh  is  made  available  to  the  United  Stales  of  America  pursuant 
to  this  Treaty.  However,  it  is  agreed  that  (li.' transfer  on  such  date 
shall  not  include  buildings  am]  other  facilities,  except  housing, 
the  of  which  is  retained  by  the  United  Slates  of  America  pur- 
suant to  this  Treaty  and  related  agreements,  outside  sucli  areas; 

(b)  Such  property  located  in  an  area  or  a  portion  thereof  at 
Euch  linic  as  the  use  by  the  United  States  of  America  of  such  area 
or  portion  thereof  ceases  pursuant  to  agreement  between  the  two 
Parties. 

(c)  Housing  units  made  avuilnhle  for  occupancy  bv  members 
of  (he  Ai-mod  Forres  of  the  Reptiblic  of  Paiinina'in  accordance 
with  paragi-aph  .'►(b)  of  Annex  li  to  the  Agreement  in  Imiile- 
mentation  of  Article  IV  of  this  Treaty  at  such  time  as  such  units 
are  made  available  to  the  Republic  of  Panama. 

(d)  Upon  termination  of  (his  Treaty,  all  i-cal  proi)erty.  and 
non-removable  improvements  that  were  iised  by  the  United  States 
of  America  for  tlio  purposes  of  this  Treaty  an;!  related  agiee- 
menlfl,  and  equipment  related  to  the  management,  operation  and 
maintenance  of  the  Canal  remaining  in  the  Republic  of  Panama. 

3.  The  R/>public  of  Panama  agrees  (o  hold  the  United  S(a(es  of 
America  hannle6,s  with  respect  (o  any  claims  which  may  be  made  by 
third  parties  relating  to  rights,  title  and  interest  in  such"  property. 

4.  The  Republic  of  Panama  shall  receive,  in  addition,  from  the 
I  anauiii  Cmiid  Cnmnnssmn  a  jii^l  and  etiuitable  retuni  on  the  national 
rosmnvrs  ;\  j.irh  It  has  dnlicalcd  to  (he  efficient  management,  operation 
maintnun,,..,  prnt^clinn  and  defense  of  the  Panama  Canal,  in  accord- 
ance with  lliL-  following; 

(a)  An  annual  amount  to  lie  paid  out  of  Canal  operating  rev- 
enues computed  at  a  rate  of  thirty  hundredths  of  a  United  States 
dollar  ($.:t(i)  per  Panama  Canal  net  ton.  or  its  equivalency,  for 
each  ves.-el  transiting  the  Canal,  after  the  entry  into  force  of'this 
Ti-cftty,  for  which  tolls  are  charged.  The  rate  of  thirty  hundredths 
of  a  United  States  dollar  (ili.Sl)}  per  Panama  Canal  net  ton  or  its 
e(|unalcr..v.  will  be  adjusted  to  icHert  rhanfes  in  (he  United 
Sliit.s  »h.ilrsale|>rice  rndex  for  total  iiiiimifactured  .roods  durin-' 
bi.niniil  pcirnds.  The  Hi-sl  adjustment  shall  take  place  five  veai^ 
afl.T  entry  into  f..n-,-  of  this  Tn-nty.  taking  into  account  the 
cliaiiges  that  o<<<nivd  m  such  pn.v  iiuh^x  during  (be  precedinc 
wo  yeaiv  Ihei-cnfter  su-ve^siyc  ,.diM^(„„.n(s  shall  take  place  at 
the  end  of  each  l.icnnnil  period  If  the  I  niicd  .S(ntcs  of  America 
should  decide  (hat  anodier  indexing  me(h(Ki  is  preferable  such 
me(ho<l  shall  l>e  projiosed  to  the  Republic  of  Panama  and  applied 
if  mutually  agreed.  * ' 

iJ,^^  ^   '"''**'  unnuily  of  ten   million    United   States  dollars 
(¥10,000,000)  to  bi'  paid  out  of  Canal  operating  revenues.  This 


AMENDMENTS 


SUMMARIES  OF  AMENDMENTS 


EXECUTIVE  BRANCH  COMMENTS 


Amendment  No.  S  (Exec.)  95-1 

In  article  XIII,  paragmpk  4,  strike  out  subparagraphs  (o),  (J), 
and  {c) .  and  insert  in  lieu  thereof  the  following  : 

"(a)  An  anriual  amount  to  he  paid  out  of  Canal  operating  rev- 
enues computed  at  a  rate  of  fifteen  hundredths  of  a  United  States 
dollar  {$0.15)  per  Panama  Canal  net  ton,  or  its  equivalency,  for 
each  vessel  transiting  the  Canal,  after  the  entry  into  force  of  this 
Treat//,  forvhich  tolh  are  charged. 

"(M  An  annuity  of  ten.  million  United  States  dollars  {$10,000,- 
000)  to  he  paid  out  of  Canal  operating  revenues  and  as  an  expense 
of  the  Panama  Canal  Commission,  except  that  suck  sum  shall  be 
reduced  by  the  proportion  v}kich  the  number  of  days  during  the 
calendar  year  the  Canal  is  not  navigable  hears  to  the  calendar 
year.". 


Amendment  No.  2  {Exec.)  95-1  {Dole) 

Amendment  No.  2  would  reduce  the  amnimt  of  the  annual  payments 
to  Panama  from  Canal  revenues  by :  cutting  the  30  cents  per  Panama 
Canal  ton  payment  to  15  cents  per  Canal  ton;  proportionately  reducing 
the  $10  million  tixed  annuity  for  periods  when  the  Canal  may  be.  closed ; 
and  eliminating  the  $10  million  annual  payment  that  is  contingent 
on  Canal  revenues. 


Amendment No.2  {Exec.)  95-1 

This  suggejsted  amendment  would  reduce  the  pruiiary  payment  to 
Panama  from  thirty  cents  per  Panama  Canal  ton  as  now  provided 
in  the  Treaty  to  fifteen  cent.s.  The  amendment  would  further  provide 
for  a  reduction  in  the  fixed  $10  million  payment  to  Panama  in  propor- 
tion to  the  number  of  days  in  any  year  that  the  Canal  is  not  open  for 
navigation.  It  would  also  eliminate  tlic  Treaty  provision  for  an  addi- 
tional payment  to  Panama  of  up  to  $10  million  to  the  extent  that 
Canal  revenues  exceed  expenditures.  The  Administration  can  not  sup- 
port these  proposals. 

One  of  the  objectives  of  the  negotiations  was  to  arrange  in  a  new 
treaty  for  a  fair  return  to  Panama  from  the  operation  of  the  Canal  in 
its  territory  ami  to  give  Panama  a  tangible  stake  in  the  effective 
operation  of  the  Canal  to  assure  its  continued  cooperation  in  this  re- 
gard. A  fifteen  cent  pavmcnt  per  Panama  Canal  Ion  would  represent 
a  reduction  by  onc-luilf  of  that  part  of  the  aprccd  compensation 
calculated  on  a  tonnagi'  basis,  and  would  result  in  an  initial  annual 
payment  of  approximately  $20-22  million.  While  this  is  considerably 
more  than  Panama  is  now  receiving,  it  does  not.  in  our  judgment  rep- 
resent a  fair  return.  iJuring  the  negotiations,  Panama  hiwl  initially 
requested  payments  much  larger  than  tJiose  ultimately  agreed  to  but 
was  finally  persuaded  to  accept  the  U.S.  view  that  all  payments  should 
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amount  shall  constitute  a  fixod  expense  of  the  Panama  Canal 
Commission.  _ 

(c)  An  annual  amount  of  up  to  ton  million  I'nited  Slates 
dollars  ($10,000,000)  per  year,  to  be  paid  out  of  Canal  operating 
revenues  to  the  extent  that  such  revenues  exceed  expenditures  of 
the  Panama  Canal  Commission  including  amounts  paid  pursuant 
to  this  Treaty.  In  the  event  Canal  operating  revenues  in  any  year 
do  not  produce  a  surplus  sufficient  to  cover  Uiis  payment,  the  un- 
jiaid  balance  shall  lie  paid  from  operating  surpluses  in  future 
years  in  a  manner  to  be  nmtually  agreed. 


AMENDMENTS 


SUMMARIES  OF  AMENDMENTS 


6ETTLKMEXT  OF  UISPCTM 

In  tile  event  that  any  question  should  arise  between  the  Parties 
cont'eriiinp  the  interpretation  of  lliis  Treaty  or  related  agreeiiients, 
they  shall  miike  every  effort  to  resolve  the  matter  through  consultation 
in  ilii-  apjuopriate  committees  i-stahlished  pui-suant  to  this  Tieaty 
and  rcluti'd  a;:ipements,  or,  if  iippninrinlr.  lliroiigh  diplomatic  chan- 

lU'K.  Ill  tl vt-nt  the  Parlies  are  unable  In  riMjlve  a  particular  matter 

thiiiii;;b  yiu  li  means,  they  may,  in  jippiopriule  case?,  agree  to  submit 
tbr  niiitler  In  i-oni-iliation,  nit'diatiim.  arbitration,  or  sucli  other  pro- 
i-edure  for  the  peaceful  settlement  of  the  dispute  as  they  may  mutually 
deem  appropriate. 

DdNK  at  Washington,  this  7th  day  of  September,  1977,  in  duplicate, 
in  the  English  and  Spanisli  languages,  both  texts  being  etpially 
authentic. 


Amendment  No.  4  {Exec.)  95 — 1 

At  the  end  tliereof^  add  the  following  : 

'^Article  XV 

^'■aCllAlV   RIOBTS 

"7.  The  United  St-aU's  of  America  and  the  Republic  of  Panama  agree 
on  the  i/nportance  of  mainiaimng  and  properly  ohsrrving  interna- 
tionally rtCogntS'ed  humnn  rights,  including  civil  and  political  rights^ 
in  t/ie  former  Canal  Zone  am!  commit  themselcen  to  nimndiJning,  ob- 
serving, and  protecting  mich  rights  during  tlu;  duraiion  of  this  Treaty. 

"2,  The  Panama  Viinal  Consultative  Com.mittee.  shall  report  an- 
nually to  the  national  legislatures  of  the  two  Parties  on  the  maintain- 
ing^ observing,  and  protecting  of  such  rights. 

"J.  The  two  Parties  agree  to  permit  unimpeded  investigations  of 
alleged  I'iolations  of  iniemationttUy  recognized  human  rights,  includ- 
ing civil  and  political  rights,  by  appropriate  iTiieniational  organiza- 
tions, including,  but  not  lim-itid  to,  tlie  /ntemational  Committee  of 
the  Red  Cross,  Amnesty  Intcrnati&nal,  the  International  Comm^ission 
of  Jurists,  and  groups  or  persons  acting  under  the  authority  of  the 
United  Nations  or  the  Organisation  of  American  State^^\ 


Amendment  No.  i,  (E2:ec.)  05-1  {Dole) 

Amendment  No,  4  would  add  a  new  article  XV  dealing  with  human 
rights  in  the  former  Canal  Zone.  The  proposed  article  would  require 
Panama  to  commit  itself  to  the  maintenance  of  human  rights  in  the 
former  Zone  and  allow  inspection  by  international  groups. 


EXECUTIVE  BRANCH  COMMENTS 

come  from  CHnal  revenuivi.  To  attempt  to  cut  th,s  clcmeot  of  payment 

olttnlr    ,   »rtamly  be  i»rce,ved  by  Panama  and  other  friendly 

Tion  >S  V  l""?  '"''  '"'""  °"  ""  1»«  »'  ""  l'""'-!  S"«"-  In  addi- 
lion,  the  liigher  figure  gives  Panama  an  important  stake  in  Panama 

Canal  °'"''"'°"*  '""'  ""  mainlaming  higl,  levels  of  traffic  thiougli  the 

cI„^'L'''ti°'''^*  "f'.^'J"*: ',''=  «•""'  """'"'y  i"  the  event  ot  a  Canal 
closure.  The  sum  of  »;10  million  provided  in  Anicle  XIIII4)  lb)  of 

rl,^i  ''  I'^f  '5'*"''=''  'f  "iiS"«  P«nama  a  basic  payment  for  the 
resources  ivhieb  Panama  devotes  to  the  Canal  enterprise,  in  order  to 
partially  insulate  it  from  a  sudden  sliock  to  its  economy  in  the  event 
tne  i,anal  were  to  be  cloeed  for  any  significant  period  o'f  time.  There- 
fore, It  seems  reasonable  that  Panama  should  be  assured  of  at  least  a 
minimum  payment  even  if  the  Canal  should  be  shut  down  for  some 
period  of  time. 

As  a  practical  matter,  the  Canal  in  recent  veai-s  has  been  navigable 
nt  all  times.  It  should  also  lie  noted  that  both  the  flsed  $10  niilUon 
payment  and  the  30<ent  charge  arc  to  be  paid  out  of  Canal  revenues. 
If  the  Canal  is  closed  indefinitely  Panama  nould  lose  both  these 
benefits. 

The  contingent  $10  million  payment  provided  for  in  para- 
graph 4(c)  of  Article  XIII  of  the  Panama  Canal  Treaty  gives  Panama 
a  stake  in  assisting  the  United  States  in  keeping  costs  of  Canal  opera- 
tion as  low  as  possible.  We  believe  that  Panama's  active  support  for 
eftcient  management  practices  will  be  of  great  value  to  the  I'nited 
States  during  the  life  of  the  Treaty,  and  will  positively  contribute  to 
the  process  of  preparing  Panama  for  assuming  responsibilitv  for  Canal 
operation  upon  termination  of  the  Tivaty. 

The  payments  to  Panama  provided  for  in  Article  XIII  of  the 
I  anama  Canal  Treaty  constitute  on  of  the  most  basic  elements  of  the 
bargain  in  the  new  Treaties,  and  any  attempt  to  niter  them  would  un- 
doubtedly require  a  complete  renegotiation.  Accordingly,  the  Admin- 
istration strongly  opposes  the  suggested  Amendment.      " 

Amendment  No.  i  (Exec.)  95-1 

The  suggested  Amendment  would  add  to  the  Panama  Canal  Treaty 
a  new  Article  XV  which  would  commit  the  two  parties  to  maintain, 
observe  and  protect  human  rights  in  tiir  f.uiiifr  ('.mat  Znri.-  for  the 
duration  of  Treaty.  The  proposed  amcn.hii.nt  wouKI  r.i]iiii.-  an  an- 
nual human  rights  report  by  the  Consnlialjve  Cominittee  t"  the  na- 
tional legislatures  of  each  country.  It  would  also  rei|uirc  the  two  par- 
ties to  permit  investigations  of"  alleged  violationj^  by  international 
groups  and  organizatiom*.  Finally,  the  article  would  (delete  that  por- 
tion of  Article  V  providing  that  United  States  nationalK  employed 
by  the  Canal  Commission  abstain  from  politicjd  activity  in  the  Re- 
public of  Panama. 

Wo  perceive  little  advantage  in  attempting  to  establish  generalized 
human  rights  commitments  for  the  area  of  the  former  (  unal  Zone, 
The  rights  of  United  States  citizens  associated  with  the  Cimal  and 
our  armed  forces  are  fully  protected  by  specific  guuranti'cs  r-pellcd 
out  in  the  two  Implementing  Agreements,  to  the  'riviities.  .Su,h  guar- 
antees liave  proven  quite  satisfactory  in  prnliiimg  l!u<  rights  of  our 
niilitorv  ana  civilian  personnel  in  countrie-  llnnugliout  the  world 
under  i5tatus  of  Forces  Agreements.  Ah  ix-gants  non-U.S.  citizen  resi- 
dents of  the  Canal  Zone,  we  see  no  reason  to  tlistinguish  Iwtween  pro- 
tection of  their  liuman  rights  and  those  of  others  throughout  the  Re- 
public of  Panama. 

On  Noveiiiher  I'i,  following  a  visit  by  a  group  of  U.S.  Senators, 
General  Torrijos  puhtifly  announced  jilans  to  rovisc  the  Punamaninn 
press  code  to  allow  greater  freedom  of  expression,  to  request  legisla- 
tion ending  sumrimi-y  detention  without  trial  in  alleged  terrorism 
coses,  and — after  ratification  of  the  Treaties — to  broaden  amnesty  de- 
crees to  allow  return  of  political  exiles. 


13 


TEXT— PANAMA  CANAL  TREATY 


AMENDMENTS 


SUMMARIES  OF  AMENDMENTS 


EXECUTIVE  BRANCH  COMMENTS 

Pananm  hns  nlready  indKuled  its  itiUingness  to  TOopcrato  with 
mternational  organizations  on  tlic  matter  of  human  rights.  The  Inter- 
American  Human  Eights  Commission  will  on  November  30  start  an 
imestigation  of  human  nghts  practices  in  Panama  in  response  to  a 
stamling  invitation  by  the  Government  of  Panama.  On  November  16, 
i.ii  I.  treedom  House,  long  a  critic  of  Panama's  record  on  human 
nglits  stated  that  there  has  been  .some  "recent  improvement"  in  Pan- 
ama and  that  U.S.  failure  to  ratify  the  Treaties  would  be  an  action 
contrarj'  to  our  concern  for  human  rights  "bv  our  refusing  to  restore 
rights  in  the  canal  ar^a  to  the  sovereign."  Amnesty  International  has 
not  included  Pananm  in  its  reports  on  human  rights  violations  for 
some  years.  H  e  are  not  aware  that  Panama  has  jiosed  any  obstacle 
to  investigations  or  reports  by  other  responsible  organizations. 

In  view  of  the  foregoing,  the  Administration  considers  the  pro- 
posed amendment  to  be  both  unnecessary  and  undesirable.  Our  com- 
ments on  proposed  Reservation  No.  1  below  regarding  the  overall 
question  of  an  attempting  to  include  liuman  rights  commitments  in 
the  Treaty  are  applicable  to  this  Amendment  as  well. 
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RESOLUTION  OF  RATIFICATION 

Panabia  Cakal  Trratt 

Resolved  (Two-thirda  of  the  Senat/yrs  concurring  therein), Th&H^e 
Si'iiatc  ndvise  and  consent  to  the  ratifiration  of  the  Panama  Canal 
Treaty  between  the  United  States  and  the  Keputjlic  of  Panama  which 
was  signed  at  Washington  on  September  7,  1977  (Er.  X,  95-1). 


RESERVATIONS  AND  UNDERSTANDINGS 

Reserralion  No.  1    [Exec.)   95-1 

Before  the  period  at  the  end  of  the  resolution  of  ratlficaiion,  insert 
o  com  ma  and  the  foll'owinff :  '''and  sulije^t  tc  the  following  reservationji : 
"  ( / )   that  the  Republic  of  Panama  devumatrate ,  during  the 
dnnition  of  this  Treaty,  significant  progress  toward  observing 
the  iritemeUionaUy  recognized  human  rights  of  its  citizens,  in- 
cluding the  right  of  free  speech  and  the  right  to  a  fair  trial;  and 
"(2)  that  the  Republic  of  Paiiama  permit  imimpeded  investiga- 
tions of  aUegtfd  tuolatians  of  intemationalh/  recognised  human 
rights  by  appropriate  international  oi'ganizattoTW  including,  hut 
not  limited  to.  the  Intemationnl  Committee  of  the  Red  Cross, 
Amnesty  iTitemati&nal,  the  International,  Commission  of  Jurists, 
and  groups  or  persoiui  acting  under  the  authority  of  the  United 
Nations  or  the  Organisation  of  American  States  . 


Reservation  No.  2   (Exec.)  95-1 

Before  the  period  at  the  end  of  the  resolution  of  ratification,  insert 
a  comma  oTid  the  following :  ^^and  subject  to  the  reservation,  that  be  fore 
the  date  of  entry  into  force  of  this  Treaty,  the  Congress  has  adopted 
a-ppropriate  legislation  to  transfer  the  Canal  Zone  to  the  Republic  of 
Panama,  in  exercise  of  the  power  of  Congress  under  article  IV,  section 
3,  clause  S  of  the  Constitution,  relating  to  the  disposal  of  territory  or 
other  property  belonging  to  the  United  States". 


SUMMARIES  OF  RESERVATIONS  AND  UNDERSTANDINGS 

Reservation  No.  1,  {Exec.)  95-1   {Dole) 

This  reservation  would  require  Panama  to  make  "significant  prog- 
ress" in  the  area  of  human  rights  and  allow  investigations  by  inter- 
national human  rights  organizations. 


Reservation  No.  2,  {Exec.)  95-1   (Dole) 

Reservation  No.  2  would  require  that  the  Congress  pass  legislation 
to  transfer  the  Canal  Zone  before  the  Treaty  could  enter  into  force. 


EXECUTIVE  BRANCH  COMMENTS 

Reservation  No.  1  {Exec.)  95-1 

The  suggested  reservation  would  attempt  to  create  a  bilateral  legal 
obligation  on  the  part  of  Panama  to  the  United  States  to  demonstrate 
during  the  Treaty  period  thai  significant  progress  has  been  made  to- 
ward obseivmg  international  human  rights  of  Panamanian  citizens 
and  that  Panama  would  submit  to  unimpeded  investigation  by  appro- 
priate interniilional  organizations  of  any  alleged  violations. 

AVhile  the  Administration  sympathizes  witTi  the  objectives  of  the 
reservation,  in  light  of  our  concerns  about  human  rights  both  in  Pan- 
ama and  elsewhere,  the  inclusion  of  a  human  riphts  reservation  com- 
plicates rather  than  facilitates  progress  on  that  important  issue.  Pan- 
ama has  made  considerable  progress  in  the  human  rights  area,  and 
new  breakthroughs  have  been  achieved  since  the  signing  of  the  Canal 
Treaties.  The  wide  degree  of  freedom  of  the  prc-^^s,  assembly  and  ex- 
pression which  occurred  in  connection  with  the  plebiscite  on  the 
Treaties  and  the  promise  of  further  progress  which  resulted  from  re- 
cent Congres-sional  visits  are  extremely  hopeful  signs,  and  the  Atbnin- 
istration  intends  to  work  with  tlie  Congress  to  encourage  further  prog- 
ress along  these  lines.  We  seriously  doubt,  however,  that  Panama 
could  accept  a  reservation  of  this  nature,  which  it  would  perceive  as 
an  explicit  and  unwarranted  admission  of  guitt.  To  risk  rejection  of 
the  Treaties  over  this  reservation  would  threaten  the  very  objectives  it 
seeks  to  achieve.  It  has  been  our  experience  that  human  rights  tend  to 
bo  observed  in  countries  where  political  and  social  stability  prevail 
and  economic  growth  is  present,  and  that  violations  become  prevalent 
in  situations  of  political  turmoil  and  chaos.  Pniiama  has  been  expe- 
riencing a  neriod  of  stability  and  social  tranquility  for  the  past  few 
years,  which  we  believe  would  be  enhanced  bv  the  new  opportunities 
and  responsibilities  the  Treaties  would  provfde,  Perpetuation  of  the 
Canal  issue,  however,  would  almost  certainly  usher  in  a  period  of 
political  turmoil  as  radical  elements  attempted  to  use  this  inflamma- 
tory issue  to  their  advantage.  Such  an  internal  struggle  would  create 
an  atmosphere  which  would  not  be  conducive  to  progress  on  human 
rights.  Thus,  the  Administration  would  oppose  the  suggested  reserva- 
tion as  being  both  an  unnpce.=sary  and  counterproductive  alternative 
to  the  real  opportunities  for  progress  in  human  rights  which  would 
derive  from  the  implementation  of  the  Treaties, 
Reservation  No.  S  {Exec.)  95-1 

The  proposed  reservation  conditions  the  entry  into  force  of  the 
Panama  Canal  Treaty  on  the  taking  of  an  action  by  statute  or  joint 
resolution  which  is  neither  contemplated  under  the  self-executing 
terms  of  the  Treaty  nor  constitutionally  required  for  its  execution. 

The  reservation  would  appear  to  place  the  Congress  on  record  ns 
supporting  a  view  of  the  Constitution  which  is  unwarranted  and  as 
opposing  prompt  ratification  of  the  Treaties  even  after  all  constitu- 
tional prerequisites  had  been  met. 

In  effect,  the  proposed  resolution  would  postpone  the  exchange  of 
instruments  of  ratification  until  appi-oval  of  the  Treaty  by  the  House 
of  Representatives.  Such  delegation  by  the  Senate  of  its  advice  and 
consent  authority  to  another  branch  of  the  government  is  not  only 
constitutionally  dubious  but  undesirable  in  the  proper  conduct  of 
international  relations. 

The  Department's  views  on  this  issue  should  not  be  misinterpreted 
as  opposition  to  involvement  of  the  House  of  Representatives  in  the 
decision-making  process  respecting  the  Panama  Canal.  We  clearly 
want  to  work  constnictively  with  liotli  houses  of  Congress  in  consider- 
ing the  various  problems  tliat  ndate  to  the  conclusion  of  the  Panama 
Canal  Treaties  and  to  the  effective  implementation  by  both  houses  of 
Congress  of  the  continuing  U.S.  interests  in  the  Canal  under  these 
treaties.  We  do  not  believe,  however,  that  it  would  be  helpful  to 
attempt  to  limit  the  constitutional  authority  of  the  Senate  and  the 
President  with  respect  to  the  treaty-making  process. 
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RESOLUTION  OF  RATIFICATION 


RESERVATIONS  AND  UNDERSTANDINGS 

Undfrstajuling  A'p.  ;    (Exec.)   05-1 

Before  the  period  at  th£  end  of  th^  renoiution  of  ratification  insert 
a  comma  and  the  following:  "subject  to  the  foU/niying  understand ing : 

The  UjiJtrd  iStates  does  not  construe  article  X//,  paragraph  2,  cl-ause 
h  as  precluding  the  President  from  exercising  his  constitutional  oil- 
t?iOTity  to  negotiate  with  any  .'^tatt:  regarding  an  interoceanic  canal 
route  or  option  in  the  Western  Hemisphere,  but,  pursuant  to  such 
prorision,  the  [Jnited  States  ipHI  not  conclude  with  a  third  State  a 
treaty  for  the  right  to  construct  an  interoceanic  canal  on  any  other 
route  in  the  Western  Hemisphere^  except  as  the  two  Parties  to  the 
Panama  Canal  Treaty  agree'\ 
VndcrHtanding  No.  2  (Exec.)  95-1 

Before  thf  period  at  the  end  of  the  resolution  of  ratification  insert 
the  foil-owing;  "subject  to  the  following  understaiiding : 

Any  agreement  concluded  pursuant  to  article  IX,  paragraph  11 
with  respect  to  the  transfer  of  prisoners  shall  he  concluded  in  accord- 
ance with  the  constitutional  processes  of  both  parties^'. 
Understanding  JVo.  3  {Exec.)  9B-1 

The  President  shall  include  all  amendments^  resernatioJis,  under- 
statutings,  declarations,  or  other  statements  incorporated  by  the  Senate 
in  its  resolution  of  ratip-ntion  niptcting  this  Treaty  in  the  instrument, 
of  ratification  exchanged  with  the  Government  of  the  Republic  of 
Panama'''. 


SUMMARIES  OF  RESERVATIONS  AND  UNDERSTANDINGS 

Understanding  No.  I   (Exec.)  9'>-l   (Sen,  Spaikman) 

This  understamiing  would  i-esolve  the  constitutional  proMcni  in- 
volved in  the  prohibition  on  negotiations  by  providing  tliat  the  Presi- 
dent couid  negotiate,  but  that  the  United  States  cannot  conclude  an 
agreement  for  a  route  outside  Panama  widiout  Panama's  cims-ent. 


Understanding  No.  2  (Exec.)  95-1  {Sen.  Sparkman) 

This  understanding  would  require  that  any  agreement  for  prisoner 
transfers  reached  in  accordance  with  article  IX.  paragraph  U  be  a 
treaty  subject  to  the  ad\-ice  and  consent  of  the  Senate,  and  wouKI  make 
clear  that  should  the  Senate  not  give  its  advice  and  consent,  the  United 
States  would  not  be  in  violation  of  tliis  provision. 
Understanding  No.  3  (Exec.)  95-1  (Sen,  Sparkman) 

The  understanding  would  require  the  inclusion  of  any  reservations, 
understandings  or  other  statements  adopted  by  the  Senate  in  the  in- 
strument of  ratification. 


EXECUTIVE  BRANCH  COMMENTS 


TEXT— TREATY  ON  THE  PERMANENT  NEUTRALITY  AND 
OPERATION  OF  THE  PANAMA  CANAL 

Trkati-  Concehnino  the  Pebma.vent  Nedthality  and  Operation  of 
THE  Panama  Canal 

The  United  States  of  America  and  the  Republic  of  Panama  have 
agreed  upon  the  following: 


AMENDMENTS 


SUMMARIES  OF  AMENDMENTS 


EXECUTIVE  BRANCH  COMMENTS 


The  Republic  of  Panama  declares  that  the  Canal,  as  an  interna- 
tional transit  waterwa^v,  shall  be  permanently  neutral  in  accordance 
"' i'  '"*, '"^f'"""  established  in  this  Treaty.  The  same  regime  of  neu- 
trality shall  apply  to  any  other  international  waterway  that  may  be 
built  either  partially  or  wholly  in  the  territory  of  the  Republic  of 
J  anama. 

ARTICLE   II 

The  Republic  of  Panama  declares  the  neutrality  of  the  Canal  in 
nnlcr  that  both  in  time  of  peace  and  in  time  of  war  it  shall  remain 
.■Mue  and  open  to  peaceful  transit  by  the  vessels  of  all  nations  on 
[riii>.  of  entire  equality,  so  that  there  will  be  no  discrimination  against 
Jtny  nation,  or  its  citizens  or  subjects,  concerning  tJie  conditions  or 
I  hiirges  of  transit,  or  for  any  other  reason,  and  so  that  the  Canal,  and 
therefore  the  Isthmus  of  Panama,  shall  not  be  the  target  of  reprisals 
ill  liny  armed  conflict  between  otiier  nations  of  the  world.  The  fore- 
;."Miig  shall  be  subject  to  the  following  requirements: 

(a)  Pa^-'ment  of  tolls  and  other  chargi's  for  transit  and  ancil- 
lary services  provided  they  have  been  fixed  in  conformity  with 
the  provisions  of  Article  HI  (r) ; 

(b)  Compliance  with  applicable  rules  and  regulations,  pro- 
vided such  rules  and  regulations  are  applied  in  conformity  with 
the  provisions  of  Article  III ; 

(d)  Compliance  with  applicable  rules  and  regulations,  pro- 
vided such  rules  and  regulations  are  applied  in  conformity  with 
the  provisions  of  Article  III ; 

(c)  The  requirement  that  transiting  vessels  commit  no  acts  of 
hostility  while  in  the  Canal ;  and 

(d)  Such  other  conditions  and  restrictions  as  are  established 
by  this  Treaty. 

ARTICLE   III 

1.  For  purposes  of  the  security,  efficiency  and  proper  maintenance 
of  the  Canal  tne  following  rules  shall  apply: 

(&)  The  Canal  shallbe  operated  efficiently  in  accordance,  with 
conditions  of  transit  through  the  Canal,  and  rules  and  regulations 
that  shall  be  just,  equitable  and  reasonable,  and  limited  to  those 
necessary  for  safe  navigation  and  efficient,  sanitary  operation  of 
the  Canal ; 

(b)  Ancillary  services  necessary  for  transit  through  the 
Canal  shall  be  provided; 

(c)  Tolls  and  other  charges  for  transit  and  ancillary  services 
shall  be  just,  reasonable,  equitable  and  consistent  with  tlie  princi- 
ples of  international  law; 

(d)  As  a  pre-condition  of  li-ansit,  ves.sels  may  be  required  to 
establish  clearly  the  financial  responsibility  and  guarantees  for 
payment  of  reasonable  and  adequate  indemnification,  consistent 
with  international  practice  and  standards,  for  damages  resulting 
from  acts  or  omissions  of  such  vessels  when  passing  through  the 
Canal.  In  the  case  of  a  vessel  owned  or  operated  by  a  State  or  for 
which  it  has  acknowledged  responsibility,  a  certification  by  that 
State  that  it  shall  observe  its  obligations  under  international  law 
to  pay  for  damages  resulting  from  the  act  or  omission  of  such 
vessels  when  passing  through  the  Canal  shall  be  deemed  sufficient 
to  establish  suchfinancinl  responsibility; 

(e)  Vessels  of  w-ar  and  auxiliary  vessels  of  all  nation's  shull  at 
all  tunes  bo  entitled  to  transit  the  CunnI,  irrespective  of  their 


TEXT— TREATY  ON  THE  PERMANENT  NEUTRALITV  AND 
OPERATION  OF  THE  PANAMA  CANAL 

internal  optration,  uioans  of  propulsion,  origin,  destination  or 
nnnnincnl,  (villiout  Iwinp  s-iibji-cloil.  as  it  condition  of  transit,  to 
insjK'ctioji,  ^''iircli  or  MirvcilJanrc.  However,  such  vessels  may  I>c 
ri()uir.-.l  to  n  rlify  (Ijut  tliey  linv.'  complied  with  all  applicable 
lieultli.  MHiitiili'iit  uii'l  'jiiiirflntine  regulations.  In  addition,  such 
vcs>«.|,s  sliiili  !«■  iriritlnl  In  rcfiiJ^e  to  disclose  their  internal  opeia- 
lioii,  origin,  ariiuiriiciil,  ciir;;o  or  licstiinition.  However,  auxniary 
vessels  may  !«■  n'limreil  to  i>n'scn(  writlcn  fuesurances, certilied  by 
anodicial  jit  ii  fij^li  level  of  the  yoveriiment  of  the  State  requesting 
the  exomnlion.  tJiat  they  are  owned  or  operated  by  tliat  govern- 
ment find  in  this  <-uav  are  being  used  only  on  government  non- 
comijierciul  service. 
2.  For  the  purposes  of  lliJs  Treaty,  the  terms  "Canal,"  "vessel  of 
war,"  "auxiliary  vessel,"  "internal  operation."  "armament"  and  "in- 
spection" shall  Iiave  tlio  meanings  assigned  tliom  in  Annex  A  to  this 
Treaty. 

ARTICLE  r\' 

The  United  States  of  America  and  the  Republic  of  Panama  agree 
to  maintain  the  regime  of  neutrality  established  in  this  Treaty,  which 
shall  be  maintained  in  order  that  tlio  Canal  shall  remain  permanently 
neutral,  notwithstnnding  the  tennination  of  any  other  treaties  entered 
into  by  the  two  Contracting  Parties. 


AMENDMENTS 


SUMMARIES  OF  AMENDMENTS 


EXECUTIVE  BRANCH  COMMENTS 


t 


Amendment  No.  5  {Exec.)  95-1 

At  the  end  of  article  IV,  add  the  following:  "Nothing  in  this  Treaty 
may  be  co/m/rued  to  preoent.  the  United  States  of  America^  m  ac- 
cordancr,  with  its  constitutional  processes,  from  intervening  Tiulitarili/ 
to  maintain  such  regime  of  neutrality  when determimd  to  be  seriously 
threatened  by  the  President  of  the  United  States  of  America  or, 
through  the  adoption  of  a  concurrent  resolution,  by  the  Congress  of 
the  United  States  of  America.''''. 
Amendment  No.  7  (Free.)  fio-1 

At  the  end  of  article  IV,  add  the  foUmeing:  "Each  of  the  Parties 
shall,  in  accorilanrr.  with  their  respective  constitutional  processes  de- 
fend the  Canal  against  any  threat  to  such  regime  of  neutrality,  anid 
shall  hai'e  the  right  to  act  against  any  aggression  or  threat  directed 
againat  the  Canal  or  ayntnat  the  peaceful  transit  of  vessels  through 
the  Canal.  Any  United  States  action  shall  be  directed  at  insuring  that 
the  Canal  shall  remain  opeji,  secure,  and  accessihU  and  such  action 
shall  not  be  directed  against  the  territorial  integrity  or  ■political  inde- 
pendence of  the  Iicpub)ic  of  Patuima.''^. 
Amendment  N 0.  9  (Exec.)  95-1  ' 

At  the  end  of  article  IV  of  the  Treaty  Concerning  the  Permanent 
Neutrality  and  Operation  of  the  Panarna  Canal,  add  the  following: 
"Panama  (I ml  the  United  States  assume  the  responsibility  to  assure 
that  the  Pnnanm  fmuil  miU  remain  opem.  otuI  secure  for  ships  of  all 
nations.  The  f'niliul  Stuti'g  and  Panama  shall,  each  in  accordance  with 
its  respective  eo".itittitlirnal  processes,  defend  the  Canal  against  any 
threat  to  the  regime  of  neutrality  and  each  shall  home  the  right  uni- 
laterally or  collertiveiy  to  art  afja/mst  any  aggression  or  tHreat  di- 
rected against  the  I'aaial  or  against  the  peaceful  transit  of  vessels 
through  the  Canal.  This  shall  not  be  interpreted  as  a  right  of  inter^en- 
Hon  in  the  internal  affairs  of  Panama  but  as  a  right  of  the  United 
States  t-o  take  such  action.,  military  or  otheripise,  for  the  sole  purpose 
of  insur'iTig  that  the  Canal  wilt  remain  open,  aecttre  and  accessible. 
Such  right  shall  never  be  exercised  against  or  directed  against  the 
territorial  integrity  or  political  tiulcpendence  of  Panama,". 


Amendment  No.  5  (Exec.)  9.5-1  (Dole) 

The  amendment  provides  that  the  TTnited  States  will  have  a  uni- 
lateral right  to  intervene  militarily  when  a  determination  is  made 
by  the  President  or  the  Congress,  through  a  concurrent  resolution,  that 
the  regime  of  neutrality  is  endangered. 


Amendment  No.  7  (Exec.)  95-1  (Dole) 

Amendment  No.  7  is  based  upon  the  Car  tor- Torn  jos  statement  and 
would  add  provisions  snbstantially  the  same  as  those  of  the  statement 
dealing  with  the  rights  of  the  parties  to  defend  the  Canal  and  the 
regime  of  neutrality. 


Amendment  No.  9  (Exec.)  95-1  (Hollings) 

Senator  Hollings'  amendment  is  based  on  the  Carter- Torrijos  state- 
ment but  does  vary  in  that  it  would  add  that  the  right  to  defend  the 
Canal  could  be  exercised  "unilaterally  or  collectively.'' 


Amendments Noa.5,7,and9  (Exec.)  95-1 

These  suggested  Amendments  would  spell  out  in  Articles  IV  and 
yl  of  the  Treaty  Conceniing  the  Permanent  Neutrality  and  Opera- 
tion of  the  Panama  Canal  the  substance  of  the  official  interpretation  of 
the  cxistmg  treaty  language  agieed  upon  by  the  U.S.  and  Panama. 

The  Executive  Unmch.  of  course,  has  no  objection  to  the  substance 
of  tlie  Amendments,  which  are  fully  consistent  with  the  present  treaty 
language  and  conform  with  the  agreed  interpretation  of  both  Gov- 
eriiment.s,  although  it  should  be  reiterated  that  the  reference  in  ' 

Amendment  No.  .'i  to  "intervonine  militarilv"  has  unfortunate  con- 
notations m  Latin  America.  While  the  E.xecutive  Branch  appi-eciates 
tha  objective  of  assuring  that  the  understandings  of  the  Parties  are  set  | 

forth  in  a  clear  and  dohnitive  manner,  doing  so  in  the  fonn  of  Ainen- 
mcnts  to  the  Treaty  is  unnecessary  from  a  legal  standpoint,  and  ex- 
tremely undesirable  in  tonus  of  maintaining  the  overall  agreement  on 
the  Treaties  reached  with  Panama. 

The  agreed  interpret ation  by  the  two  governments  in  the  October 
14  statement  of  understanding  is  authoritative.  It  has  been  officially 
issued  by  the  Government  of  Panama,  and  was  widely  disweniinafed 
and  published  in  Piinania  prior  to  the  October  211  plebiscite  on  the 
Treaties.  It  will  also  presumably  appear  on  the  record  as  an  important 
pi-odicate  of  III,.  I',S.  .Semite's  iippioval  of  the  Treaties.  Accordingly, 
ati  a  matter  of  inlcrmiliomil  law.  Panama  would  not  he  in  a  position 
to  assert  a  contniiT  interprelation  nt  iiny  future  time.  To  amend  the 
Treaty  as  proposed  would  not.  tlnrcfoic,  improve  upon  the  position  of 
the  United  States.  Such  a  step  would,  inorcovcr.  seriously  complicate 
the  ratification  process. 

Panama  has  already  completed  its  internal  constitutional  process 
for  approval  of  the  Treatiiw  as  signed  on  September  7.  The  Govern- 
ment of  Panama  mij:ht  well  consider  that  amendments  to  the  texts  so  | 
approved  would  not  bo  feasiblo  unless  it  were  to  submit  the  amended  j 
texts  to  a  new  plebiscite.  Panama's  opposition  to  any  amendments  has           ' 
been  publicly  stated.  Were  the  Senate  to  give  its  advice  and  consent 
to  treaty  (e.\"ts  amended  in  accordat)ce  with  these  proposals,  we  would 
thus  be  faced  with  a  situation  where  the  Governments  of  both  nations 
were  in  full  agi-eement  on  the  substance  of  a  new  Troaly  arrangement, 
but  tliey  could  not  conclude  the  Treaty  without  renegotiating  the  text 
and  submitting  it  again  for  approval  in  Panama  and  possibly  in  the 
U.S.  if  the  precise  text  of  the  Senate's  amendments  were  not  accepted. 
Clearly  this  is  a  situation  which  should  be  avoided. 

Witii  respft't  to  Amendments  Nos.  .5  and  (i,  intended  to  be  proposed 
bv  Senator  i)6\c,  which  also  address  Articles  IV  and  VI  of  the  Neu- 
trality Treaty,  we  assume  that  these  proposals  have  been  effectively 
superseded  by  amendments  7  and  8  discussed  above. 
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TEXT— TREATY  ON  THE  PERMANENT  NEUTRALITY  AND 
OPERATION  OF  THE  PANAMA  CANAL 


I 


Af  tPT  the  termination  of  the  Panama  Canal  Treaty,  only  the  Repub- 
lic of  Panama  shall  operat*  the  Canal  and  maintain  military  forces, 
defense  sites  and  military  installations  within  its  national  territory. 


I 


^0  ARTICLE    VI 

1.  In  r(i'ft(.'iiilion  of  the  iiiinnrlanl  i^ontributionsoftlie United  States 
of  Anii'inii  Jiiiil  of  (lie  Ii(|)iililn'  I'f  I'll  nil  nia  to  the  constniction,  oper- 
ation, nimiilriiiiinr,  11  nd  jiiudiiinii  mul  dofeiise  of  the  Canal,  vessels  of 
war  nnil  auMliury  vfa.-.L'ts  of  llio^e  natiuni>  shall,  notwithstanding  any 
other  [.ruvisions  of  this  Treaty,  he  entitled  to  transit  the  Canal  irre- 
fipectivf  of  tlieir  internal  operation,  means  of  propulsion,  origin,  des- 
tinaluMi,  animmeni  or  cargo  carried.  Such  vessels  of  war  and  auxiliary 
vessels  will  U-entitled  to  transit  the  Ciinal  expeditiously. 

2.  The  I'liileil  Stutofiof  America,  so  long  as  it  lias  responsibility  for 
tho  opfiiiti.in  rif  the  Canal,  may  continue  to  provide  the  Republic  of 
Colomliiii  loD-fiee  transit  through  theCiinal  for  its  troops,  vefsels  and 
inateiiiiK  of  war,  Tliereafter,  tlie  Republic  of  Panama  may  provide 
the  R.iMibh.  (if  Colombia  and  the  Republic  of  Costa  Rica  with  the 
right  of  toll-free  tiunsit. 


k 


AMENDMENTS 

Amendment  No.  13  {Exec.)  95-1 

At  the  end  of  artick  IV,  add  the  foUowing:  ''In  order  to  carry  out 
the  responsibility  to  assure  thai  the  Panama  Canal  shall  Tcmain  open 
and  secure  to  skips  of  all  jiaiiatts,  each  of  the  two  Parties  to  this  Treaty 
shaUy  in  accordance  with  tkfir  respective  constitutional  processes.,  de- 
fend the  Canal  against  ony  threat  to  such  regime  of  neutrality  and, 
consequently,  shall  have  the  right  to  act  against  any  aggression  or 
threat  directed  against  the  Canal  or  against  the  peaceful  transit  of 
vessels  thrrough  the  Caruil  The  preceding  sentf.nce  shall  not  he  con- 
strued as  conferring  a  right  of  tnterventj^m  on  the  United  States  of 
America  in  the  InJemal  affairs  of  the  Republic  of  Panama.  Any 
United  States  of  America  action  shall  be  directed  at  insuring  that  the 
Canal  shall  remain  open-,  secure,,  and  accessible,  and  no  such  action 
may  be  directed  agattngt  the  territorial  integrity  or  political  inde- 
pendence of  the  Republic  of  Panama.^\ 
Amendment  No.  12  (Exec.)  95-1 

Before  the  period  at  the  end  of  article  F,  insert  a  comma  and  the 
following :  "except  that,  in  order  to  maintain  the  regime  of  neutrality 
established  under  this  Treaty,  the  Unitt'd  States  of  America  and  the 
Republic  of  Panama  shall  conclude  an  a-greemj^nt  on  the  continued 
availability  to  the  United  States  of  America  of  any  defense  site  or 
military  installation  after  the  date  of  the  termination  of  the  Panama 
CaTial  Treaty,  and.  if  no  such  agreement  may  have  been  concluded  he- 
fore  such  date,  the  United  States  of  America  may  continue-  on  and 
after  such  date  to  occupy  the  defense  site^  and  military  installations 
Tfiode  available  for  its  use  under  the  Panama  Canal-  Treaty,  notwith- 
standing the  termination  of  the  proi>iaions  of  the  Panama  Canal 
Treaty''\ 


Amendment  No.  6  (Exec.)  95-1 

Before  the  period  at  the  end  of  the  first  paragraph  of  article  VI, 
ithsert  o  comma  and  the  foVotoing :  ^'except  that  the  Republic  of  Pan- 
ama, shall,  upon  irquest.  afford  pj-ivileged  passage  through  the  Canal 
to  such  vessels  of  the  United  States  of  America  during  any  period  in 
which  the  United  States  of  America  is  at  «wr". 
Amendment  No.  8  (Eccec.)  96-1 

At  the  end  of  the  fi-rnt  paragraph  of  article  VI,  add  the  follo^wing: 
"The  profislons  of  this  paragraph  are  for  the  purpose  of,  and  shall  be 
construed  as,  assuring  the  transit  of  such  vessels  through  the  Canal  as 
quickly  as  possible,  without  tiny  impediment,  joith  expedited  treat- 
ment, and  in  case  of  -need  or  emergency,  assuring  that  such  vessels  go 
to  the  head  of  the  line  of  vessels  auditing  transit  of  the  Canal,  in  order 
to  transit  the  Canal  rapidly". 

Amendment  No.  9  (Exec.)  95-1 

At  the  end  of  article  VI  of  the  Treaty  Concerning  the  Permanent 
Neutrality  and  Operation  of  the  Panama  Canal,  add  the  following  new 
section  £:  "The  vessels  of  )rar  and  auxiliary  vessels  of  the  United 
States  and-  of  Panama  will  he  entitled  to  transit  the  Canal  expeditously. 
This  is  iiitended  aiui  it  shall  be  so  interpreted  to  assure  the  transit  of 
such  vessels  through  the  Canal  as  quickly  as  possible  without  any  imr 
pediment,  with  expedited  treatment,  and  in  case  of  need  or  emergency 
as  determined  hy  either  party  to  go  to  the  head  of  the  line  of  vessels  in 
order  to  transit  the  Canal  rapidly.". 


SUMMARIES  OF  AMENDMENTS 

Amendment  No.  13  (Exec.)  95-1  (Bentsen) 

Senator  Bentsen's  amendment  would  add  to  article  IV  of  the  Neu- 
trality Treaty  provisions  on  future  defense  rights  based  on  the  Carter- 
Torn  jos  statement. 


Amendment  No.  12  (Exec.)  95-1  (Sen.  Dole  and  Sen,  Goldwater) 

This  amendment  would  add  to  article  V  of  the  Neutrality  Treaty  a 
provision  for  an  agreement  allowing  a  continued  U.S.  military  pres- 
ence in  Panama  after  December  31, 1999  or  if  no  agreement  is  reached 
the  United  States  could  continue  its  military  operations  authorized  in 
the  Panama  Canal  Treaty. 


Amendment  No.  6  (Exec.)  95-1  (Dole) 

The  amendment  would  require  that  U.S.  vessels  of  war  and  auxili- 
aries be  provided  priority  passage  when  the  U.S.  is  at  war. 


Amendment  No.  8  (Exec.)  96-1  (Dole) 

This  amendment  ivould  add  to  article  VI  terms  substantially  the 
same  as  those  of  the  Carter-Torrijos  statement  with  respect  to  expe- 
dited transit  by  U.S.  and  Panamanian  vessels, 


Amendment  No.  9  (Exec.)  95-1  (Hollings) 

This  provision  of  Amendment  No.  9  follows  the  wording  of  the 
Carter-Torrijos  statement  regarding  expedited  transit  except  that  tho 
amendment  provides  that  either  nation  can  determine  when  a  state  of 
need  or  emergency  exists. 


EXECUTIVE  BRANCH  COMMENTS 

A.mendments  Nos.  13  and  li  (Exec.)  95-1  would  amend  Articlea 
1  TT^  ^  ***  "'^  Neutrality  Treatv  to  incorporate  the  language  of 
the  U.b.-Panama  Statement  of  Understanding  of  October  14.  1977. 

We  consider  the  Statement  of  I  understanding  reached  by  Presi- 
dent Carter  and  General  Torrijos  on  October  14,  1977  and  issued  the 
same  day  in  Wasliington  and  on  October  18,  1977  m  Panama,  to  be  an 
authoritative  and  legally  bmding  interpretation  of  the  relevant  provi- 
sions of  tho  neutrabty  treaty.  Accordingly,  we  do  not  believe  that  any 
amendment  of  the  treaty  is  required. 

We  recognize,  however,  that  there  is  genuine  concern  in  the  Senate 
that  the  October  14  Statement  of  Understanding  should  be  formalized 
in  some  manner.  We  are  prepared  to  seek  a  reasonable  solution  to  this 
concern  with  the  Senate. 


Am,endment  No.  IS  (Exec.)  95-1  provides  that  Article  V  of  the 
Neutrality  Treaty  would  be  amended  to  state  that  the  U.S.  and 
Panama  will  apree  that  defense  sites  or  military  installations  will  con- 
tinue to  be  available  to  the  U.S.  after  the  year  iiOOO,  and  that  if  no  such 
agreement  is  concluded  by  that  date,  the  U.S.  will  continue  to  occupy 
the  defense  sites  and  military  installations  made  available  to  it  under 
the  Panama  Canal  Treaty. 

The  proposed  amendment  would  seek  to  overturn  one  of  the  major 
elements  of  tlie  bargain  negotiated  in  the  Treaties  by  obligating  Pan- 
ama to  a  continued  U.S.  military  presence  of  indefinite  duration.  Arti- 
cles rV  and  V  were  inserted  in  the  Neutrality  Treaty  to  protect  U.S. 
defense  interests,  while  at  the  same  time  meeting  Panama  a  desire  not 
to  have  foreign  forces  stationed  on  its  territorj-.  Accordingly,  we  do 
not  believe  Panama  would  accept  language  along  the  lines  of  the  pro- 
posed amendment.  Furthermore,  based  on  the  judgment  of  the  Joint 
Chiefs  of  Staff,  we  believe  the  language  of  the  Treaty  adequately 
protects  U.S.  interests. 

Our  overall  military  capabilities  will  enable  us  to  fulfill  our  con- 
tinuing commitment  to  preserve  the  Canal's  accessibility  and  neu- 
trality after  the  year  2000,  without  a  permanent  military  presence  in 
Panama.  We  believe  that  our  relations  with  Panama  will  be  close  and 
cordial,  and  that  Panama  would  naturally  rely  on  us  for  cooperation 
and  support,  particularly  in  the  case  of  on  external  threat  or 
emergency. 
Amendments  Nos.  6, S  and 9  (Exec.)  95-1 

These  suggested  Amendments  would  spell  out  in  Articles  IV  and  VI 
of  the  Treaty  Concerning  the  Permanent  Neutrality  ond  Operation  of 
tho  Panama  Canal  the  substance  of  the  official  interpretation  of  the 
existing  treaty  language  agreed  ujjon  hy  thf  IT.S.  and  Panama. 

The  Executive  Branch,  of  coiir.sc.  has  no  objeclinn  to  tlie  substance 
of  the  Amendments,  which  are  fully  consistent  with  the  present  treaty 
language  and  conform  with  the  agreed  interpretation  of  both  Govern- 
ments, although  it  should  be  reiterated  that  the  reference  in  Amend- 
ment No.  ."i  to  "intervening  militarily"  has  unfortunate  connotations 
in  Latin  America.  While  the  Executive  Branch  appreciates  the  objec- 
tive of  assuring  that  the  understandings  of  the  Parties  are  set  fortli  in 
a  clear  and  definitive  manner,  doing  so  in  the  form  of  Amendments 
to  the  Treaty  is  unnece.-«ary  from  a  legal  stundnoint,  and  extremely 
undesirable  in  tenns  of  maintaming  Uio  overall  ogreament  on  the 
Treaties  reached  with  Panama. 

The  agreed  interpretation  by  the  two  governments  in  tlie  October  14 
statement  of  imderstanding  is  autliontative.  It  has  been  officially 
issued  by  the  Government  of  Panama,  and  was  widely  disseminated 
and  published  in  Panama  prior  to  the  October  23  plebiscite  on  the 
Treaties.  It  will  also  presumably  appear  on  the  record  as  an  important 
predicate  of  the  V.S.  Senate's  approval  of  the  Treaties.  Accordingly, 
as  a  matter  of  international  law.  Panama  would  not  be  in  a  position  to 
assert  a  contrary  interpretation  at  any  future  time.  To  amend  the 
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TEXT— TREATY  ON  THE  PERMANENT  NEUTRALITY  AND 
OPERATION  OF  THE  PANAMA  CANAL 


AMENDMENTS 


SUMMARIES  OF  AMENDMENTS 


AimCLB   VII 

1.  TliB  linitei!  SlatcH  of  Anipiira  and  the  Kopublic  of  Panama  sliall 
jointly  HjionKdr  a  icsoliitinn  in  the  Or^an ligation  of  American  States 
opening  to  accession  liy  all  Slalcs  of  ilic  world  tlie  Protocol  to  this 
'J  rculy  wlicrchy  hH  tlicsi^nmtoiics  will  adhoi  e  to  tlie  objectives  of  this 
Treoty,  agreeing  lo  icspt-ct  llio  regime  of  neutrality  set  forth  herein. 

2.  The  Or>;uniKiittoii  of  American  States  slmll  act  as  the  depositary 
for  thi^i  Treaty  and  related  instruments. 

Anrit'i-K  VIII 

This  'I'rcal y  ahull  1)0  subject  to  rntirication  in  accordnnoe  with  the 
conslitulininif  pioccdiiics  nfthc  two  Parties.  The  instruments  of  ratifi- 
cation <if  IliiM  Treaty  >'iiin  '"■  .'\<'li>inj:ca  al  I'luiuuia  at  tlie  same  time 
lis  the  iiislnniieiilHof  ml  ifi>'iil  inn  of  llje  I'luiania  ( 'iiiiiil  Treuty,  signed 
this  dale,  lire  exehuufreil,  This  'I'realy  shull  enler  into  force,  simiiltune- 
DUi^ly  witli  the  I'tiiiuiiia  Ciuitil  Tri'iily,  six  calendar  montlis  from  the 
date  of  t lie  .■xehutit;e  of  the  ins!  niiiieiitV  of  rat iiicalion. 

Done  at  Washinntoii.  Iliis  7lli  <la.v  of  Seplembei,  1J177,  in  duplicate, 
in  the  Kinylisli  and  Spanish  lan^'uanes.  both  texts  being  equally 
authentic. 


Amendment  No.  14  {Exec.)  95-1 

At  the  end  of  paragraph  1  of  article  VI,  add  the  foUou-'mg :  "Thf 
preceding  sentence  is  for  the  purpose  of,  and  shall  be  coMtnted  as, 
assuring  the  transit  of  such  vesgfh  through  the  Canal  as  quickly  as 
possible,  without  any  impediment,  unth  expedited  treatment,  oma  in 
cage  of  need  or  emergency,  axituring  that  suck  i^esseJs  go  to  the  head  of 
the  line  of  vessels  in  order  to  transit  the  Canal  rapidly.^'. 

Amendment  y 0.9  (Exec.)  95-1 

Add  the  following  article  VIII  to  the  Treaty  Concerning  the  Perma- 
nent Neutrality  and  Operation  of  the  Panama.  Canal  and  renumber 
accordingly:  ''''The  rights  and  responsibilities  under  this  neutrality 
treaty  shall  supersede  any  obligation  or  prohibition  that  the  parties 
may  have  under  the  Rio  Pact,  the  IJay-Paunccfofe  Treaty  of  1901, 
the  charter  of  the  Orgaiuzation  of  American  litotes  and  the  charter  of 
the  United  Aations.'\ 


Amendment  Xo.  2i  (Exec.)  95-1  (.Sen.  Bentsen) 

This  amendment  would  add  language  to  article  VI  of  the  Neutrality 
Ti'eaty  similar  to  thot  of  the  Carter-Torrijos  communique  dealing  with 
expeditious  passage. 


Amendment  No.O  (Exec.)  95-1  (TloUings) 

This  paragraph  of  Amendment  No.  9  would  add  a  new  article  \TII 
to  the  Neutrality  Treaty  providing;  that  the  obligations  of  the  Neu- 
trality Treaty  supersede  any  conflicting  obligations  under  the  U.N. 
and  O.A.S.  Charters,  the  Rio  Treaty  and  the  Hay-Pnuiicefote  Treaty. 


EXECUTIVE  BRANCH  COMMENTS 

Treaty  as  proposed  would  not,  therefore,  improve  upon  the  position  of 
the  United  States.  Such  a  step  would,  moreover,  seriously  complicate 
the  ratification  process, 

Panama  has  already  completed  its  internal  ronstitutioual  process  for 
approval  of  the  Treaties  as  signed  on  September  7.  The  Government  of 
Panama  mipht  well  consider  that  amendments  to  the  texts  so  approved 
would  not  be  feasible  miless  it  were  to  submit  the  amended  texts  to  a 
new  plebiscite.  Panama's  opposition  to  any  amendments  has  been 
publiit\  slatf.l.  Were  the  Senate  to  pive  its  advice  and  consent  to 
tivaly  texts  amended  in  accordance  with  these  proposals,  we  would 
tlms  lie  faeeil  witli  a  situation  where  the  tioveniments  of  both  nations 
were  in  full  agreement  on  the  substance  of  a  new  Treaty  arrangement, 
but  they  could  not  conclude  the  Treaty  without  renegotiating  the  text 
and  submitting  it  again  for  approval  in  Panama  and  possibly  in  the 
United  States  if  the  pre^-ise  text  of  the  Senate's  amendments  were  not 
accepted.  Clearly  this  is  a  situation  which  should  be  avoided. 

With  H'spect  to  Amendments  Nos.  .1  and  G,  intended  to  be  proposed 
by  Senator  Dole,  which  also  address  Articles  IV  and  VI  of  the  Neu- 
trality Treaty,  we  assume  that  tliesc  proposals  have  been  effectively 
supei-seded  by  Amendments  7  and  8  discussed  above. 
Amendment  No.  1^  (Exec.)  95-1 

Sec  comments  on  amendment  No.  13  to  Article  IV  above. 


Amendment  No.  0  (Exec.)  95-1 

With  iTgard  to  the  final  section  of  Amendment  No,  1).  we  are  ap- 
preciative of  tlie  concerns  that  underlie  the  pi-oposed  inclusion  of  an 
Article  \'ni  in  the  Neulralily  Treaty  pursuant  to  which  riglits  and 
i-espon.sibilities  under  the  Treaty  would  supersede  any  obIig;ation  or 
jnohibitinn  that  nuiy  apply  under  flip  Uniled  Nations  Charlei-,  the 
t)AS  Charier,  the  RIo  Tmily.  and  l!ie  llay-Paurnvfole  Treaty.  How- 
ever, in  the  view  of  the  l'Aeriiti\c  Hramli,  there  are  no  ilisi'repiincies 
between  the  Neiilralit\'  Tnaly  ami  the  nllici- livalics.  and  the  propose.l 
amendment  wiaild  Iherefcu'e  Verve  iio  useful  |»ii]>«se  and  e.miJ  Imve 
no  !e;:al  ellcH.  Cnileil  Stales  lej^al  ohli-ali..ris  under  the  V.'S.  and 
OAS  Ciiartei-.-,  Ilie  Kio  Tinit y,  and  llie  Hay  I'l.iirevf.iti.  Tivaly  me 
not  iilleett-d  by  ami  arc  perfect  fy  eonsistenl  \Mtli  (he  Nentmlily  Treaty. 
Tliero  is  no  question  of  ri{,dits  and  I'ojionsil.dilies  niidei'  any  one  of 
tliese  treaties  being  8Uper.sei]ed  by  (iblijralions  m-  pnihibitions  under 
any  of  tlio  othei-s.  Moreover,  any  aj;rcirneiit  between  the  U.S.  and 
Panama  purporting  to  supei'sede  Iiraly  nt;lils  and  "blifjations  in  re- 
spect to  other  nations  would  lune  mi  le;,'al  elfeel  on  the  rit;hls  of  such 
other  nations  and  the  U.S.  ami  I'amiinaniiin  (ibli;;atiiiiis  t.i  them. 

In  addition,  the  proposed  Article  Vlll  would  be  nugatory  insofar 
as  concerns  the  United  Nations  Charter.  Article  10;i  of  the  t'liarler 
provides : 

In  the  event  of  a  conflict  liotween  the  oblifration^  of  the 
Mcmlwi-s  of  the  T'nit-d  Nation^  under  ihe  [ne^nt  Charter 
and  their  obligations  iinilrr  anv  othei  iiilemat mnal  agive- 
ment,  their  obligations  under  the  liii-mt  Cluuler  shall 
prevail. 
For  the  alwve  reasons,  the  Administration  could  not  accept  the 
proposed  Article  VII  lin  the  Neutrality  Treaty. 
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